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I. INTRODUCTION
BellSouth disagrees with the policies adopted by the panel in this Docket. In its barrage
of post-hearing repetitive pleadings BellSouth cites to no material changes in the law which are
binding on the Authority, and thus BellSouth’s plea for reconsideration should be denied. !
Moreover, despite BellSouth’s references to “evidence™ that BellSouth suggests support
reconsideration, the evidentiary record in this case closed many months ago. At bottom,
BellSouth bluntly refuses to accept the TRA’s August 11, 2000 Order and seems to believe that,

by repetition, its policy arguments might somehow gain traction with the panel resulting in

! This latest pleading notwithstanding, BellSouth has filed two separate Motions for

Reconsideration and has responded twice to ITC DeltaCom’s Responses to these Motions.
Thus, the Reply Memorandum is a remarkable seventh post-hearing pleading filed by BellSouth
in this Docket, including its two post-hearing briefs which were specifically requested by the
TRA.

2 See Reply Memorandum at footnote 1.



abandonment of its previous well-reasoned decision.> BellSouth’s strategy should not be
rewarded, and BellSouth should be directed to comply with the TRA’s pro-competition
directives.
II. DISCUSSION

A Issue 1(a) - Performance Measurements and Guarantees

BellSouth continues to argue that the TRA has the authority to resolve only those issues
“set forth in the [arbitration] petition and the response, if any . . .” BellSouth’s Reply
Memorandum, at 3. From this premise, BellSouth asks the TRA to conclude that it is greatly
limited in its resolution of the issues in an arbitration to the precise solutions presented by the
parties. According to BellSouth, the TRA cannot impose the modifications to BellSouth’s
Service Quality Measurements (“SQMSs”) adopted in the Order in this case because the parties
did not request these specific modifications. But, BellSouth is forced to concede its reasoning is
without legal support. In the Reply Memorandum BellSouth admits that arbitrators are
empowered by the Act to impose “appropriate conditions as required to implement subsection
(c) of this section ...” BellSouth’s Reply Memorandum, at 4 n. 2. The Act does not require that
arbitrators must correspond resolution of issues to the precise proposals of the parties. It is thus
irrelevant that although the record was full of policy arguments and proposals related to

performance measurements, neither ITC*DeltaCom nor BellSouth proposed the exact

3 Pursuant to the TRA’s schedule, the evidence and law relevant to this case was

extensively briefed by both parties shortly after the hearings concluded. After having its first
Motion for Reconsideration dismissed BellSouth filed another Motion for Reconsideration on
August 29, 2000. ITC"DeltaCom responded to the Motion on September 8, 2000. Without
explanation, BellSouth waited over three months to file its Reply Memorandum. In its latest

post-hearing pleading, BellSouth offers nothing new that would support reconsideration and
reversal of the TRA’s Order.



combination of and exact terms modifications to BellSouth’s SQMs ordered by the panel. The
panel was correct in its determination that it has discretion to fashion remedies and resolutions to
unresolved issues consistent with the Act and the public interest.*

BellSouth’s concession regarding the TRA’s discretion is not the most remarkable
weakness in its effort to re-litigate the arbitration. Rather, it is BellSouth’s insistence that the
TRA look outside the record in this case in support of the BellSouth contentions that should be
most roundly rejected. In support of its plea, BellSouth asks the panel to rely on “evidence of
statements made by DeltaCom after the hearing in this case. ...” BellSouth’s Reply
Memorandum, at 2 n. 1. By definition, such statements are not evidence in the record in this
case and are argued by BellSouth to the TRA out of context. The suggestion that the panel
should abandon its Order based on BellSouth’s recitation of post-hearing hearsay that was not
even offered as evidence in the record in this case must be firmly rejected.

Finally, although some time has passed since the hearings, the panel should not lose sight
of the fact that BellSouth, not ITC"DeltaCom, offered its SQMs as a system of performance
measurements that it would accept as part of the interconnection agreement resulting from this
proceeding. Without any support in the law, BellSouth’s post-hearing pleadings suggest that the

law requires the TRA accept or reject BellSouth’s policies i toto. The TRA certainly has the

* ITC"DeltaCom will not repeat the detailed arguments it has presented several times to

the TRA regarding this issue. See e.g. pp. 3-4 Response of ITC*DeltaCom to BellSouth’s Second
Motion for Reconsideration (Sept. 8, 2000) It must be noted however, that incredibly, without
any citation to authority, in the Reply Memorandum BellSouth characterizes the TRA’s broad
discretion as a “novel theory.” Reply Memorandum at p. 3. The courts have consistently
deferred to state regulators. See Powell Telephone Co. v. Tenn. Pub. Serv. Comm, 660 S.W.2d
44; C. F. Industries v. Tenn. Pub. Serv. Comm., 599 S.-W.2d 536 (Tenn. 1980); United Inter-
Mountain Tel. v. Public Serv. Comm’s., 555 S.W.2d 389; Southern Bell T. & T. Co. v. Tenn. Pub.
Serv. Comm’s., 202 Tenn. 465, 304 S.W.2d 640 (1957). Indeed, it would be novel for the TRA
to limit its discretion when considering competing evidence and policies.
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authority to impose modifications on these SQM:s offered by BellSouth so as to craft a “Just,
reasonable, and nondiscriminatory” plan. See Transcript of the Proceedings, at 17 (April 4,
2000). BellSouth’s argument boils down to the fact that it finds these modifications burdensome
and unnecessary. The TRA has already considered those protests and concluded that these

modifications are necessary to ensure a fair interconnection agreement.’

B. Issues 2(b)(ii) and 2(b)(iii) — Extended Loops and Loop/Port Combinations or
“EELS”

FCC Rule 315(b) is the basis for the TRA’s decision on this issue.® The U. S. Supreme
Court has affirmed the FCC’s rules relating to combinations. AT&T Corp. v. Iowa Utilities Bd.,
525US. 366, 119 S.Ct. 721 (1999).  In the Reply Memorandum BellSouth seems to have
finally abandoned its argument based on the fact that Eighth Circuit Court of Appeals has
reaffirmed its decision to vacate the FCC’s Rules 315(c)-(f). The issue of whether BellSouth

must provide elements that it currently combines is governed by Rule 315(b), which is in effect

5

BellSouth chastises ITC"DeltaCom for not “explain[ing] why BellSouth should be
required to expend the resources to modify the SQMs only on a temporary basis.” See Reply
Memorandum, p. 2. ITC*DeltaCom has no obligation to “explain why” BellSouth must comply
with the TRA’s Order. The Order is based on evidence in the record and represents the
reasoning of the TRA acting in the interest of Tennessee consumers under Federal and
Tennessee law. Moreover, BellSouth’s prescription that the measures are “temporary” are
without merit. First, the measures are likely to cover the term of the interconnection agreement
which was arbitrated in this case. Second, the measures represent the wisdom of the TRA. No

party should assume the TRA will change the measures in a generic procedure. In fact, the TRA
likely will build on these measures.

s FCC Rule 315(b) requires that “[e]xcept upon request, an incumbent LEC shall not
separate requested network element that the incumbent LEC currently combines.” (emphasis
added). The FCC has provided guidelines as to the meaning of “currently combines.” In its
Third Report and Order, the FCC cited back to its intentions when drafting Rule 315(b), stating
that in the First Report and Order, “the Commission [FCC] concluded that the proper reading of
‘currently combines’ in Rule 315(b) means ‘ordinarily combined within their network, in the
manner in which they are typically combined’.” Third Report and Order, 1479. The FCC went
on to expressly decline to address arguments put forward by incumbent LECs like BellSouth
urging a new, more restrictive interpretation of Rule 51.315(b).
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and valid. /owa Ulilities Bd. v. FCC, 219 F.3d 744, 758 (8" Cir. 2000) (“the Supreme Court
reversed our decision to vacate 47 C.F.R. 51.315(b)”). The TRA relied on Rule 315(b), not on
Rules 315(c)-(f), in making its decision to require BellSouth to combine the loop and transport
elements where BellSouth currently combines them in its network. See Interim Order of
Arbitration Award, at 28.  BellSouth also seems to have finally conceded that the elements
which comprise an EEL as described by ITC”DeltaCom in this case are currently combined in
BellSouth’s network. Pursuant to the FCC’s rules, those elements which are currently combined
must be provided to would-be competitors in combined form.” Indeed, the United States Courts
of Appeals for the Fifth and Ninth Circuits have determined that it is consistent with the
Telecommunications Act of 1996 and the decision of the Supreme Court for state commissions
to require ILECs to combine network elements. US West Communications v. MES Intelenet, 193
F.3d 1112 (9™ Cir. 1999); Southwestern Bell T elephone Co. v. Waller Creek Communications,
Inc., et. al., 221 F.3d 812 (5" Cir. 2000). These decisions have the practical effect that the ILEC
must provide combinations to CLECs where the ILEC ordinarily combines such network
elements to provide service.
Finally, BellSouth’s characterization of the Alabama Public Service Commission’s

decision on the “currently combines” standard is confusing as that Commission also stated:

We agree with the findings of the Georgia Commission that

BellSouth should be required to provide the EEL anywhere in its

network if BellSouth currently provides the EEL anywhere within

its network. We believe that the interpretation to provide the EEL

only where the EEL is currently combined unduly restricts
competition.

7 Contrary to the statement in BellSouth’s Reply Memorandum at page 9, the Georgia

Public Service Commission has not altered its decision regarding UNE combinations in response
to any of the litigation regarding this issue, nor should the TRA.
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Also, the Public Staff of the North Carolina Public Utilities Commission very recently issued a
proposed order on January 16, 2001 that clearly states an “ILEC is required to provide to CLPs,
at cost-based rates, combinations of UNEs that are ordinarily combined in the ILEC’s network..”
Further the Public Staff stated that it is not practical to list all the UNE combinations that [LECs
may be required to make available to CLPs but that the ILEC must provide any combination of
UNEs that is ordinarily combined in its network.®

C. Issue 6(d) — Rates and Charges for Collocation

Cageless collocation permits CLECs to place certain equipment in the BellSouth central
office for the purpose of interconnecting with the BellSouth network. In contrast to “caged” or
“walled” collocation, the equipment in a cageless collocation arrangement is not physically
segregated from the ILEC’s equipment with barriers and separate supporting facilities. Cageless
collocation does not involve space identification, build-outs of enclosures, power and HVAC, all
of which are necessary in a caged environment. As the TRA previously found, ITC"DeltaCom
should not be required to pay for services that BellSouth need not perform. The functions in a
caged collocation environment are starkly different from those as in a cageless one. Cageless
collocation is akin to virtual collocation. As is the case regarding the issues discussed above,
nothing has changed which calls for reconsideration of the panel’s order on this issue. The TRA

correctly decided that virtual collocation rates should apply to cageless collocation.

8 The North Carolina Public Staff recommendation is in line with decisions from other

state commissions. It is noteworthy that state commissions such as Pennsylvania and Michigan
among others have issued orders requiring ILECs to provide those UNE configurations that the
ILEC “ordinarily combines” because accepting a more restrictive definition would place CLECs
at an unfair disadvantage. See relevant pages of such decisions attached hereto as Exhibit A.
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1. CONCLUSION

BellSouth’s latest motion for reconsideration is simply a re-statement of its policy
disagreements with the TRA. In addition to being a strain on the valuable resources of the TRA,
it is improper for BellSouth to use a Motion for Reconsideration to simply reassert its policy
positions and ask the panel to rethink what it has already decided. See e.g. Glenor Energy Co. v.
Borough of Glenda 836 F Supp. 1109, 1122 (E.D. Pa. 1993). The TRA has correctly decided the
issues addressed in BellSouth’s original Motion and in its Reply Memorandum. BellSouth has
provided no new law or evidence upon which the TRA should reverse itself. BellSouth’s Motion
should be denied.

Respectfully submitted this 1st day of February, 2001.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 1st day of February, 2001, a true and correct
copy of the foregoing was served by hand delivery, facsimile transmission, overnight delivery or
U. S. Mail, first class postage prepaid, to the following:

Guy Hicks, Esq.

BellSouth Telecommunications, Inc.
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
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H. LaDon Baltimore
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Enclosed for filing, in the above-referenced docket, are twenty-one (21) copies ofthe
Public Staff's Propcsed Order. An electronic copy, file name "p1008133d.2nd", has been
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Sy T Brnadason
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Staff Attomey
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DOCKET NO. P-100, SUB 133d
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter of , .
General Proceeding to Determine ) PROPOSED ORDER
Permanent Pricing for Unbundled ) OF THE
Elements : ) PUBLIC STAFF

HEARD IN: Commission Hearing Room, Dobbs Bullding, 430 North Salisbury Street,
Raleigh, North Carolina, September 25-29, 2000, and Ocfober 23-24,
2000

BEFORE:  Commissioner William R. Pittman, Presiding, Chair Jo Anne Sanford, and
Commissioner J. Richard Conder

APPEARANCES: .
For BallSouth Telecommunications, Inc.:

Edward L. Rankin, IIl, General Counsel 1LE D
BeliSouth Telecommunications, Inc. F
Post Office Box 30168 NS 7

Cherlatte, North Carolina 28230 .
u5. B

J. Phillip Carver

T. Michasi Twomey

BaliSouth Telscommunications, inc.
875 West Peachtree Streat, N.E.
Atlanta, Georgia 30375

For Verizon South, Inc.:

Robert W. Kaylor

Law Officas of Robert W, Kaylor, P.A.
226 Hillsborough Strest, Suite 480
Ralelgh, North Caroling 27603

Kelly L. Faglioni

Ed Fuhr

Eric Feiler

Hunton & Williams

RiverFront East, 951 East Byrd Street
Richmond, Virginia 23219



For Sprint:

Rabert Carl Voigt, Senior Attomey
Jack H. Derick, Senior Attomey
Sprint

14111 Capitel Boulevard

Wake Forest, North Carolina 27587 -

John P. Fons, Attomey
Ausley 8 McMullan

Post Office Box 391
Tallahasses, Florida 32302

For the New Entrants:

Henry C. Campen, Jr.

Jason J. Kaus

Parker, Pos, Adams & Bemstein, L.L.P.
150 Faystteville Street Mall, Suite 1400
Raleigh, North Carolina 27602

Thomas R. Lottarman

Swidler, Berlin, Shereff, Friadman, L.L.P.
3000 K Strest, N.W.

Washington, D.C. 20007

Catherine F. Boone, Raglonal Counsel
DIECA Communications, inc., d/va
Covad Communications Company

10 Glenlake Parkway, Su'te §50
Atlanta. Georgia 30328

Sarah Bradley, Regional Counsel
Dieca Communications, Inc., db/a
Covad Communications Company
4250 Burton Street :
Santa Clara, Califormn|a 95054

For AT&T Communications of the Southern States, Inc.:

Jim Lamoursux

ATAT Communications of the Southsrn States, ing,
1200 Peachiree Streat, N.E.

Atlanta, Georgia 30309



For WortdCom, Inc.:

Ralph McDonald

Ballay & Dixon, L.L.P.

Past Office Box 1354

Raleigh, North Carolina 27602-1351

Kennard B. Woods

WorldCom, inc.

6 Concoursa Parikway, Suita 300
Atlanta, Geargia 30328

For the Using and Consuming Public;

Antoinette R. Wike, Chief Counsel

Lucy E. Edmondson, Staff Attormey

Roben S. Gillam, Staff Atlomey

Public Staff - North Carolina Utilties Gommission
4326 Mal Service Center

Raieigh, North Carolina 276994326

Kevin Anderson, Assistant Attorney General
N. C. Department of Justice .

Post Office Box 629 -

Raleigh, North Carolina 27510

BY THE COMMISSION: This Is one of a sefies of proceedings arising out of the
federal Telscommunications Act of 1998 (TAS8 or the Act) in which the Commission has
considered the obligation of incumbent local exchange companies (ILECS) to provide
competing local providers (CLPs) nondiscriminatory access to unbundied network
elaments (UNEs) at cost-based fates. In this case, the Commission must consider the
offects of the UNE Remand’ and Line Sharing” Orders of the Fedsral
Telacommunications Commission (FCC), as wel as Issues raised In arbitration
procsadings® and defermed to this docket.

sty BN e RO OF TN Ot et . A O TN s IR INNIE ALY Of
3898, CC Dockets 88-147 and 06-68, Third Report and Order in CC Docket: No. 98-147 and Fowth
Report and Order in CC Docket No. 08-98, December 9, 1999,



On November 4, 1996, the Commission Issued an order scheduling a hearing on
geographically deaveraged UNE rates for April 17, 2000. However, by order issued on
January 11, 2000, the procedural schadule was held in abeyance pending the adoption
of final UNE rates. On March 13, 2000, the Commission [ssued its order adopting final
UNE rates.

On March 30, 2000, the Commission issued an Order Setfing Procedural
Schedules. This order established a new schedule for the hearing on geographically
deaveraged rates, broadened the scope of the hearing, and divided it into two phases.
The Cammission stated that in addition io geographical deaveraging, it would algo
consider the effects of the UNE Remand Order and the Line Sharing Order. In Phase |
of the hearing, originally scheduled to bagin on July 31, 2000, the Commission would
considar geographical deaveraging, the effects of the Line Sharing Order, and the
impact of the UNE Remand Order on the original UNEs for which rates had already
been established. In Phase I, scheduled to begin on August 28, 2000, the Commission
would consider whether it was required by the UNE Remand Order to sstabiish any new
UNEs, and various UNE-relsted issues that had been deferred from individual
arbitration proceedings to this docket.

In the UNE Remand Order, the FGC oonciuded that ILECs must continue to
provide unbundied access to six of the seven UNEs identified in the 1998 Local
Competition Order* but are no longer required to provide access to operator
services/directory asslstance (OS/DA) if they provide customized routing. Under this
Order, ILECs must aiso provide unbundied access to subloops, dark fiber optic loops,
and transpont, and also to combinations of loops, muttiplexing/concentrating equipment,
and dedicated transport, if they are cumently combined. However, ILECs are not
required to provide access to unbundied local circuit switching to customers who have
four or more lines and are located in the densest parts of the top 50 Metropolitan
Statistical Areas.

In the Lina Sharing Order, the FCC concluded that ILECs should provide
unbundied acosss to the high frequency spactrum of a locat loop for voice compatibie
xDSL technologies so that CLPs can provide xDSL-based services through lines that
the CLPs share with the ILECs. Pursuant to the Line Sharing Order, the Commission
issued an Order on June 1, 2000, adapting Interim line sharing rates, subject to true-up
after it establishas permanent rates In this proceeding.

By Order issued on Aprit 24, 2000, the Commission postponed the Phase | and
Phase Il hearings until September 25, 2000, and October 23, 2000, respectively;

Inc. Arbitration, Dacket No. P-474, Sub 10; ang ATAT Communications of e Southem States, Inc. and
TCG of the Carclinas, inc./BeliSouth Telscommunications, Inc. Arbitrasion, Docket Nas. P-140, Sub 73
and P-846, Sub 7. :
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transferred certain issues from Phase Il to Phase I; and resolved other procedural
{ssues.

Testimony for the Phase | hearing was filed beginning on June 9, 2000. On that
day, BellSouth Telecommunications, Inc. (BeliSouth) flled the testimony and exhibits of
Cynthia K. Cax, D, Daonne Caldwell, W. Keith Milner, and Ronald M. Pata, and GTE
South, Inc. (now Verizon South, or Verizon) filed the testimony and exhibits of John J.
Boshier, Terry L. Bachman, Stephen L. Schroeder, Kevin C. Coliins, Linda Casey, and
Bert I. Steele. On June 13, 2000, Caralina Telephone & Telegraph Company, Central
Telephana Company, and Sprint Communications Company L.P. (collectively Sprint)
filad the testimony and exhibits of Kent W. Dickerson, Steven M. McMshon, and
Michael R. Hunsucker. On July 14, 2000, BellSouth fled the supplemental testimony of
D. Daonne Caldwell, and Sprint fied the supplemental testimony of Kent W. Dickerson
and Steven M. McMahon.

On August 11, 2000, the New Entrants filed the testimony and exhibits of Michael
Zulevic, Peter J. Gose, Warren R. Fischer, Thomas J. Mitchell, and a panel consisting
of Michael Starkey and Eric W. McPeak: WorldCom, inc. (WorldCom) filed the
testimony and exhibits of Greg Damell; AT&T Communications of the Southem States,
Inc. (AT&T) filed the testimony and exhibits of Gregory J. Beveridge and Jeffrey King;
the North Carolina Cable Telecommunications Association (NCCTA) filed the tastimony
and exhibits of Willam J. Barta; and the Public Staff filed the testimory and exhibits of
John T, Garrison, Jr. Sprint, in its capacity as intervenar, filed the testimony and
exhibits of Kent W. Dickerson, Steven M. McMahon, and Michasl R. Hunsucker.

On September 15, 2000, BeliSouth filed the rebuttal testimony and exhibits of
Cynthia K. Cox, D. Daonne Caldwell, William H. B. Greer, Wiley Gerald Latham, Jr., W.
Kelth Miiner, and Ronald M. Pate. Verizon filed the rebutisl testimony and exhibits of R.
Kirk Les, who sdopted the direct testimony of John J. Boshier; Terry L. Bachman,;
Russell A. Bykerk, who adopted the direct testimony of Stephen L. Schroeder; Kevin C.
Collins; Linda Casey; and Bert I. Steele, Sprint filed the rebuttal testimany and exhibits
of Kent W, Dickerson, Steven M. McMahon and Michael R. Hunsucker.

The testimony for the Phasa |1 hearing was filed beginning September 12, 2000.
On that day, the New Entrants fled the testimony of Michael Starkey; WaordCom filed
the testimany of Greg Damell; Sprint filed the testimony of Michael R. Hunsucker; AT&T
filed the testimony of Jeff King; Verizon filed the testimony of Bert |. Steele: and
BellSouth fifed the testimony and exhibits of Cindy Cox and D. Daonne Caidwell. On
Septamber 14, 2000, ATAT filed the testimony of Gregory Follensbee.

On Oclober 13, 2000, Verizon filed a revised version of the September 12, 2000
testimony of Bert |. Steale. On October 18, 2000, AT&T filed the rebuttal testimony of
Gregory Follensbes and Jeffrey King: Verizon filed the rebuital testimony of Bart 1,
Stsele; WorkiCom filed the rsbuttal testimony of Greg Darnell; BellSouth filed the
rebuttal testimony of Cynthia Cox, W. Keith Milner, Wiley Gerald Latham, Jr_, D. Daonne



Caldweil, and William H, B, Greer; Sprint filed the rebuttal testimony of Steven M.
McMahon; and the New Entrants filed the rebuttal testimony of Michael Starkey.

The Phases | and | hearings were held as scheduled. Al the Phase ) hearing,
New Entrants witness Goss adoptad the prefiled direct tastimony of Warren R. Fiacher,

This Order will address only those Issues on which evidence was presented at
either the Phase | or the Phase || hearing. Issues deferred from the various arbitrations
on which no evidence was presanted will not be addressad,

Based on the foregoing, the evidence adduced at the hearings, and the entire
recard in this praceeding, the Commission makes the following

FINDINGS OF FACT

. UNE REMAND ORDER
A Loops

f. _ Mtis not appropriate to distinguish between loops axtanding jess than or
more than 18,000 faet from the central office for the purpose of deriving recurring rates
for BellSouth's unbundied copper loop. .

2. The rates proposed by the ILECs are the appropriate rates for xPSL
loops, subject to the changes and modifications raquired herein.

3.  CLPs should ba able to reserva Service Level 1 (SL1) loops using an
analysis of loop quallfication information provided by BeliSouth.

4. The appropriate fallout rate for use in caiculating nonrecurring costs is
10%. '

5. The rates proposed by the ILECs, with the adjustments and changes
ordered herein, are the appropriate rates for high capacity loops.



B. Subloops

6. CLPs should access the ILEC's Feeder-Distribution Interface (FOI) by
means of a tie cable furnished by the CLP.

7. Whara the CLP chooses o access subloop faciiities via access terminals,
the ILEC should provide the sccess terminal and the CLP should pay for the costs
associated with the access terminal.

8. The costs assaciated with providing access terminals shawld be racnvered
through nonrecurring charges,

9, The ratas proposad by BallSouth and Sprint for access to intrabuilding
cable and network terminating wire are appropriate. Rates should not be determined aon
a case-by-case bagsis, :

C. Loop Conditioning

10.  Upon requsat, ILECs should remove all devices from copper loops o
provide & basic copper loop for CLPs seeking to provide xDSL. service.

11.  ILECs should be allowed to impose a nanrecurring charge for conditioning
loops. :

12, Line conditioning costs for service provided to the CLPs are not recovered
by existing UNE rates.

13.  The rates proposed by ths ILECs are appropriats for loop conditioning,
subject to the changes and modifications required herein,

D. Loop Qualification

14.  ILECs must provide Information which identifies the physical attributes of
the loop plant, including loop lengths, the presence of analog load coils and bridge taps,
and the presence and type of digital loop carriar {DLC).

15. Verizon and Sprint are providing nondiscriminatory access to the loop
qualification information, BallSouth wil be providing nondiscriminaiory access when it is
providing a illy functional electronic interface and continued access to the Loop
Qualification System (LQS). :

16.  ILECs should be parmitted to charge CLPs for access to loop qualification
information at the rates propased, with the adjustments and changes ordered herein.



E. OS/DA
17. BeliSouth and Sprint should be allowed to remove operator
services/directory assistance (O8/DA) from their UNE price lists, based con their current
offerings of customized routing,
18.  Verizon shauld not be allowed to remove OS/DA from its UNE price list.
F. UNE Combinations

19.  AnILEC is required to provide to CLPs, at cost-based rates, combinatians
of UNEs that are ordinarily combined in the ILEC's network.

20.  An ILEC is generally required to provide access to the unbundled loop and
unbundted transport that compose an Enhanced Extended Link (EEL).

21.  An ILEC is required to permit a CLP to canvert speclal access circuits to
EELs at UNE rates whan the CLP provides significant local exchange service 1o the end
user sarved by the circuit,

22. It is not practical to list all the UNE combinations that ILECs may be
required o make avallable to CLPs. An ILEC must provide any combination of UNEs
that is ordinarily combined in its network.

G. 08§

23. ILECs should recover one-time development costs for new operational
support systems (O8S) and improvements to exigling systams that they pmpose to

24. BellSouth's 0SS UNE rate should be a “‘per order” charge.
H. Miscellansous

25. The UNE Remand Order does not affoct the rates previously sst by the
Commission for vertical features, and thus such rates should remain unchanged.

28.  As determined in the Commission's Order in the geographic deaveraging
phase of this proceeding, rates for interoffica transport, including dark fiber, need not be
deaveraged. .

27.  BsliSouth shoukd be permitted to charge CLPs for the provision of access
to dally usage files.



28. AnILEC is not required to provide CLPs with unbundied access to packet
switching capablities (including frame relay) except when the conditions in FCC Rule
51.319(c)(5) have been met. ,

29.  When the nonrecurring charges for a UNE are designed 10 recover an
(LEC's costs of disconnection, the ILEC may collect these charges even if there is a
possibility that the ILEC can disconnect UNEs in certain cireumstances without incurring

any costs.

30. An ILEC is not required to provide volume and term discounts for the
monthly recurring charges of UNEs. The existing nonrecuring charges for UNEs reflect
volume and tenm discounts to the extent applicable.

31. It is inappropriate to set Interim rates in the parties' interconnection
agreements for UNEs for which thp Commission has not yet set permanent prices.

32.  The rates proposed by the ILECs, with the adjustments and changes
ordered herein, are tha appropriate rates for dark fiber UNEs.

ll. LINE SHARING ORDER
A. Provisioning

33. ILECs should provide unbundled access to the high frequency portion of
the loop only to CLPs seeking to provide xDSL-based services that will not interfere with
analog voice frequencles.

34.  ILECs should provide unbundisd access to the high frequency portion of
the loop to requesting CLPs when the ILECS' voice customers are sarved by digital ioop
camier facilities.

36. ILECs should implement the same provisioning and ordering Intervals for
lina sharing to the CLPs that they provide for their own use. :

36.  ILECs must aither provide splittars themsaives or allow CLPs to purchase
comparable splitters and collocats them.

37. ILECs should not be required to place or aliow placament of spiitters on
tha main distribution frame (MDF).

38.  ILECs should not be required to make splitter capacity avallable to CLPs
on a port-by-port bad;.

39. A ILEC shouid be allowed to disconnect a spiitter when an end user
choosas a CLP instaad of the ILEC to provide voice grade service.



40. MCI's proposed revisions to the BeliSouth-Covad  interconnection
agresment regarding lina sharing should not be adopted for inclusion in the parties’
interconnection agreement.

8. Rates

41.  No portion of the cost of the loop should be attributed to the high
frequancy portion of the loop. '

42. The rates proposed by the ILECs, with the adjustmante and changas
ordered herein, are the appropriate rates for the high ffequency portion of the laop.

to the high fraquency portion of the loap. .

DISCUSSIONS OF EVIDENCE AND CONCLUSIONS

FINDING OF FACT NO. 1

BeliSouth witness Caldwel proposed to separate the unbundied copper loop
(UCL) into two saparate classifications, with one rats for a loop over 18,000 feet and
another rata for 18,000 feat or less. New Entrants witnesses Starkey and McPeak

foregol
and conciudes that it is not appropriate to distinguish between kops lsas than and
greater than 18,000 feet from the central office for the purpose of deriving recurring
rates for BellSouth’s unbundled copper ioop.

'FINDING OF FACT NO. 2

Most of the testimony concerning the issus of nonrecuming rates for xDSL loops
invoived the New Entrants’ concems about the BellSouth UCL service offering. # is
impartant to note that these nonrecurting charges are for loop conditioning associated
with loops, ag opposed to loop conditioning ocosts associated with [ine sharing,
Witnesses Starkey and McPoak stated that the BeliSouth UGCL nonrecurring charges
(NRCs) were the highest of any jurisdiction they had reviewed. They also testified that
CLPsg did not nead or desire that BellSouth provide a designed dircuit for the provision
of xDSL servics.

The Commission is concemed that the NRCs proposed by BeliSouth for loops

ars 30 much higher than those proposed by Verizon and Sprint, and so much higher
than those approved in other atates, However, we are unwiling to disaliow rates solely
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on the ground that lower rates have been approved in other states or proposad by other
companies. While BellSouth's NRCs for loops are high, no party has presented
adequate justification for modifying them, except as provided in Findings of Fact Nog. 4
and 10-13. Consequently, the Commission finds and concludes that with thess
modifications, the recurring rates Proposed by aach of the ILECs are the appropriate
rates for xDSL {oops.

Several parties contended that the assumptions made by BellSouth in its study of
the nonrecurring charges for xDSL-capable loops are Inappropriate. The Study was
performed essentially in the 8ame manner as the other studies in this dockat. The
Cammission concluded in its March 13, 2000, Order setting permanent UNE prices that
BeliSouth's studies complisd with the FCC's TELRIC methodology. The Cammission
therefare believes that the basic methodology used by BeliSouth 10 produce the
nonrecurting charges for its xDSL-capabie loops is sound.

While the Commission believes most of the assumptions made by BeliSouth in
its cost studies ars reasonable, it cannat agree with all of them. First, there was much
discussion regarding BellSouth's assumption that 90% of its Ioad cails would be in

assumption was based anly upon its subject matter experts' opinions. However, Sprint
witness McMahon tastified that study of Sprint's outside plant faciities indicated that
61.8% of ioad colls at the first load point and 51.1% of the load colls at the sscond Joad
point were located in an underground anvironment.

While the Commission doubts. that BellSouth's outside plant facilies match
Sprint's facilities exactly, the wide variation between BellSouth's 9084 assumption and
the results of Sprint’s study casts serious doubt en the credibility of BeliScsth's
- assumption. The Commission concludes that the most reasonable approach is for
Bef'South to adopt Sprint's factors for purposes of Its_ study._ BelSauth may, if #t

~ Another disputed assumption in BallSouth's study was that only 10 loops would
be conditioned at a time. Sprint proposed that BellSouth's study be revised to reflact
the removal of 25 pairs at a tme. However, the Commission finds BalSauth's

removal of 25 pairs at a time is undoubtedly more efficient if the goal is to condition the
mast pairs in the least amount of time, it is questionable whether all of those pairs will
aver need fo be unicaded, and whether soms of the unioaded pairs will need to be
reloaded at a later date. Consequently, tha Commission is reluctant 10 endorss the
practice of unioading palrs on a wholesale basis as recommended by Sprint and the
New Entrants. Indeed, should Sprint wish to recaloulate the nonracurring rates in its
study to reflect removal of only 10 pairs at a time, the Commission would not abject.

1



BeliSouth also proposed an additive rate to apply to all xDSL loops to recover its
estimated unrecoverable costs associated with unioading 10 pairs of load coils at &
time. Essentially, BellSouth estimates it will utllize four of the pairs that are unlocaded
and CLPg will utilize two, which will leave the cost associated with unioading the
remaining four pairs unrecovered, Again, this assumption was based upon the apinions
of BeliSouth's subject matter experts, The Commission is nat convinced that the
addiive proposed by BellSouth is appropriate for inclusion in a forwarddooking cost
study. In such a study, the assumption must be that eventually either BeliSouth or its
competitors will utitize all of the unlcaded pairs, in which case there wilt be no pairs that
are uninaded and unutiized. Thus, the Commission finds and conciudee that BellSouth
should eliminate this additive.

FINDING OF FACT NO. 3

BelSouth's policy is to require that loops ordered by CLPs for the purpose of
providing xDSL service be ordered as UCLs rather than as SL1 loops. BeiiSouth
contends thet the provision of xDSL service requires certain loop attributes that the UCL
is designed to provide. The New Entrants meintain that a CLP should be able to uss
the locop qualification process to Identify a loop that meets its requirements, and then
reserve that loop as an SL1 loop Instead of a UCL. BeliSouth's withesses outlined the
technical attributes of the UCL and discussed the reasons for Hs design and
provisioning. in particular, witness Latham described the UCL as a 2-wire or 4-wire
loop, equipped with a teat point and a desion layout record, which must meet specific
technical requirements. :

The Commission hag concluded that BellSouth's proposed rates for the UCL are
appropriate and should be approved. This condlusion is based on the assumption that
& CLP may be wiling to pay BallSouth to guarantes the loop attributes BekSouth has
determined are necessary to provide xDSL service. However, the Commisaion does
not believe that a CLP should be consirained to using only the specifications proposed
by BeilSouth. .

Witness Pate testified that a CLP could request loop makeup information for a
specific location, and determine based on Its own criteria that the loop was capable of
praviding xDSL service, but it would hevertheless be required to reserve that loop in the
LFACS system as a UCL, rather than as an 8L1. Witness Caldwell testified that in a
situation where a CLP was providing xDSL sarvics through line sharing aver a SL1 oop,
and BeiiSouth lost the voice portion of the line, the CLP would have to purchass the
loop as a UCL instead of an SL1 to maintain its service,

The Commission believes that CLPs that wish for BellSouth 10 guarantee the
specffic atfributes ksted in the UCL epecification should pay the higher UCL rats for that
service. However, the Commission also belleves that a CLP should be abie to
determine for itself, based on loop information provided by the ILEC and its own testing,
whether an SL1 loop meets its needs, withaut having to pay for a designed loop. in
these cases, the CLP should be permitted to reserve the loop as an SL1, without any
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minimum service guarantees from the {LEC. Therefore, the Commissian finds and
concludes that CLPs should be abla to identify and reserve loops as SL1 loops,

The New Entrants panel also contsnded that in calculating nonrecuming charges
for UCLs, BeliSouth had incorectty assumad that 90% or more of all UCLs would be
new, rather than existing facilities. This issue is randered moot by our hoiding that
CLPs should be parmitted to reserve loops as SL1 loops rather than UCLs, In aimost
@very case, where a CLP acquires an existing loop from BellSouth, the loop will be
orderad as an SL1. Consequently, almast all of the UCLs providad to CLPs will be new
facilities. :

FINDING OF FACT NO. 4

The New Entrants argued that the fallout rates used by BellSouth in calculating
its nonrecurring charges exceed those found reasonable by the Commission in its
December 10, 1988, Order (First UNE Order) in this docket. BeliSouth witnass Caldwel
countered by stating that this Order only addressed the first step in processing an
electronic arder, not the downstrsam provisioning activities. Thus, the argument is
whether the Commission intended for the fallout rats to apply to ali provisioning
activities or just to the initial step.

The Commission found in the First UNE Order that the reasonable and
appropriate fallout rare for use by the ILECs In their caloulations of nonracurming costs is
10%. Thea Commission notad that Carolina/Central's (Sprint's) studies assumed
differing parcentages for flaw-through (the inverse of fallout) for ordering, provisioning-
faciity assignment, provisioning-procassor entry, and provisioning-outside plant. In
addition, the Commission aiso mentioned that GTE (now Verizon) argued againgt the
Nonrecuming Cost Model recommended by ATAT and MC! because it used an
unrealistic assumption of a 2% fallout rate for all provisioning processes.

It is clear from the discussion in the UNE Order that the Commission understood
that there was more than one step in tha electranic ordering process and that faliout
rates applied to mora than one of thase sieps. Further, the finding in that Order does
not limit the 10% fallout rate to tha initial ordering prooess. It simply states that the
fallout rate 10 use is 10%. Therefore, to the extent that a fallout rate is used in the
caloulation of costs for slectronic ordening, the rate should be 10%. BeliSouth, and the
other ILECs to the extent necessary, should revise their nonrecurring cost studies to
reflect a fallout rate of 10% for all phases of the ordering process.

FINDING OF FACT NO. 3

The UNE Remand Order identified high capacity loops as one af the new UNEs.
Sprint withess Dickerson testified that BellSouth's costs for high capacity loops
appearsd 1o use inputs that were not North Cardlina-specific, to wit: a probabiiity of
accurrenca table identical to @ study filed in Florida. While the Commission
understands that thers might be many similarities in the way BsllSouth's network is
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consiructed in the various states, the Commission believes that rateg in North Carplina
should be based on North Carvlina-specific data. The Commission therefore concludes
that BellSouth should refile its rates for high capacity loops after having determined,
based on North Carolina-specific data, the appropriate factors to be used In the cost
study.

The Commission concludes that Verizon should be divected to file rates, with
supporting cost data, for DS3, OC3, OC12, and OC48 high capaclty loops within 60
days of this Order.

All of the ILECs involved in this docket filed cost studies supporting their
proposed rates. Based on thesa studies, the Commission finds and concludes that the
rates proposed by the ILECs, with the adjustments and changas ordered hessin, are the
appropriate rates for high capacity loops.

FINDINGS OF FACT NOS. 6.9

The parties presented axtensive evidence as fo the manner in which CLPs and
ILECs should imerconnect whsn CLPs acquire subloops. Most of the concems raised
by the ILECs centersd on security and administration, while the CLPs based their
arguments on cost and efficiency considerations. The Commission believes that the
issues raised by the ILECs are valid. Cost and sfficiency considerations are certainly
important, but the basic nesd to keep accurate records of which customers are using
particular loops must take procedence. Unless this function ls perfarmed propecy, bath
the ILECs and CLPs will ba unable to pravide local service.

The Commission therefore finds and concludes that the CLP should be
responsible for providing a tie cable mountad on its feeder equipment and that the ILEC
should mount the other end of the tie cable on a connector block in the FDI. When the
CLP orders services that terminate on the FDI, the ILEC should connect such services
o the CLP's designated tie cable assignment on the ILEC's FDI end of the tie cable.
Altematively, the CLP may slect 10 have the ILEC provide an access termina) in the
manner BellSouth has proposad. ,

The UNE Remand Ordar provides that ILECs may recover the costs for providing
an access terminal in accordance with the FCC's rules governing the costs of
Interconnection and unbundiing. Because the access terminal cost is essentially an
Instaliation cost, it is appropriate to recover this cost through @ nonrecurring charge.
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Hawaver, if an ILEC wishes to recover this cost through a recurring charge and can
provide adequate support for treating the charges in such a manner, the Commission
will consider having the cost of access terminals recovered as a recurring charge.

The Commission notes that both BeliSouth and Sprint filed rates for intrabuiding
cable and network terminating wire. However, Verizon contended that the costs of
these UNEs vary too much to psrmit rates to be calculated by a cost study. Instead,
Verizon proposed to develop individual TELRIC-based costs once a request is made for
a particular location. Varizon's proposal is not persuasive. The Commission does not
believe that Verizon's situation differs significantly from that of BeliSouth and Sprint,
both of which were able to calculate costa and propose rates. The time lag inherent in
setting rates on a case-by-case basis would make it difficult for CLPs to compete for
customers wha are served by these loaps. Moreaver, such a procedure would most
likely give rise to claims of discriminatory treatmant. Therefore, the Commission finds
and concludes that Venzon should submit a study with proposed rates for intrabuilding
cable and network terminating wire.

FINDINGS OF FACT NOS. 10-13

Paragraph 172 of the UNE Remand Order requires ILECS to condition loops by
removing all devices from copper loops so a basic copper loop can be provided to a
requesting CLP seeking to provide xDSL service. According to the testimony, Vertzon
is concemed that removing load colla and other voice-transmission enhancing devices
may have an adverse effect on the provision of voice services on loops in excess of
18,000 fest. The Commission believes this concem is justified. However, the FCC did
not impose any loop langth limits in requiting that the ILECs remove these devices to
retum the loop to its basic form. Therefors, the Commission concludes that Verizon
should be required to remava load cols and other similar davices upon request of a
CLP, regardiess of the length of the ioop.

In Paragraph 193 of the UNE Remand Order, the FCC recognized that ILECs
sometimes have ioad coils or other similar volce-iransmission snhancing devices on
loops, even on loops less than 18,000 feet. The FCC further recognized that the ILEC
may Incur costs in removing these devices and specifically concluded that the ILECs
should be allowed to charge for conditioning such laops. The Commission finds no
basis far barring the ILECs from charging for loop conditioning and thersfore concludes
that the ILECs should be allowsd o charge for conditioning loops for xDSL sarvices.

There was testimony indicating that BellSouth's plant factors included expensos
associated with loop conditioning. However, BeliSouth witness Caldwel stated that the
loap conditioning expsnse does not affect BellSouth's plant factors. Basad on this
testimony, the Commission conoludes that it is appropriate for BafiSouth to impose a
separate charge for ioop conditioning.

We discuss issues conceming the assumptions that should be mads in
caloulating the nonracurring rates for loop conditioning under Finding of Fact No. 2 with
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regard to the nonrecuming charges for BsliSouth's xDSL-capable icops. For example,
the Commission concluded that rates should be based on the assumption that 10 ioad
coils, rather than 25, would be unloaded at a time. However, we have not addressed
the issus of whether different assumptions should be used in calculating the
conditioning costs for loops greater than 18,000 feet. For the same reascns found in
Finding of Fact No. 1 for the recuming charges associated with UCL loops, the
Commission beliaves it is Inappropriate o distinguish between loops less than and
greater than 18,000 feet from the central offica.

Because loops greater than 18,000 feet (long loops) are gensrally unsuitable for
xDSL services, the Commission believes that the assumptions regarding the number of
pairs that will be unloaded at a time for long loops should differ from loops of 18,000
foet or less. The Commission believes that It is appropriate to assume that only the
loop over which xDSL service has bean requested will be unloaded. Due to the existing
limitations of xDSL services, there is fittle likelihood that ILECe will receive many
requests for line conditioning for loops exceeding 18,000 feet. In addition, the
Commission notes thet differentiating betwaen long loops and other loops will resuit In @
more precise measure of the cost of conditioning xDSL-capabie loops less than 18,000
feet. The Commission can always revisit this question shouid the technology for xOSL
services change in the future io enable xDSL sanvices to be generally offered over loops
exceading 18,000 faet. The ILECs should revise their studies for loop conditioning, to
the extent necessary, to comply with the conclusions under Finding of Fact No. 2 and
this finding.

FINDINGS OF FACT NOS. 1415

The parties do not appear to be In dispute as to what information the ILECs must
provide 1o comply with their obligation to provide nondiscriminatory access to loop
makeup data. in Paragraph 426 of the UNE Remand Order, the FCC stated that the
definition of OSS includes actess 1o loop qualification information. This information wii
identify the physical attributes of the loop plant; these attributes (nclude loop lengths, the
presence of analog load colls and bridge taps, and the prassnce and type of digital loop
carrier (DLC).  WIth such information, CLPs should bs abie to determine whether the
loop can support xDSL and other advanced technologies. Specifically, Paragraph 427
of the Order requires that ILECs provide the following information: :

(1) the composition of the loop material, including, but not
limited to, fiber optics, copper; (2) the existence, location and
type of any elsctronic or other equipment on the loop,
including butl not limited 1o, digital loop carrier or other
remote concentration devices, feederidistribution interfaces,
bridge taps, load colls, peir-gain devices, disturbars in the
same or adiacent binder groups; (3) the lcop length,
including the Jlength and location of each type of
tranemission media; (4) the wire gauge(s) of the loop; and
(8) the electrical paramaters of the loop, which may
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detarmine the sultability of the kop for varlous technologles.
. . .[Tlhe incumbent LEC must provide loop qualification
information based, for example, on an individual address or
Zip code of the end users in a particular wire center, NXOC
coda, of on any other basis that the incumbent provides
such information to itaelf.

in Paragraph 429 of the UNE Remand Order, the FCC rejected a proposal that
ILECs “catalogue, inventory, and make available to competitors loop quakification
infarmation through automated OSS avan when it has no such information availahble to
itself.” However, the FCC found that an |LLEC with access {o this information for itself, or
an affiliate, must also provide the same type of access to CLPs on a nondiscriminatory
basis within the same period within which it provides such information to itseff. in
addition, the FCC foresees that ILECs ‘will be updating their alectronic database for
their own xDSL deployment and, to the extant thelr amployees have access fo the
information in an electronic format, that same format should be made available to new
entrants via an electranic interface.”

The controversy between the parties concems whether the method by which
BelSouth, Verizon, and Sprint propose to provide access to loop Gualification data
fulfills their obligation to provide nondiscriminatory access.

BeNSouth

BeliSouth provides CLPs with access to loop maksup data through both
electronic and manual Interfaces. The electronic process allows a CLP to access the
Loop Facilities Assignment and Control System (LFACS) datasbase and o perform
searches to extract interactive loop data. However, # {x not clear from the recand
whether tha electronic interface is fuly operational at this time. The manuai procedure
requires 3 CLP to make a service inquiry request for loop qualification information.
BallSouth employees then manually develop the loop makeup and provide such in
writing to the CLP. According 10 BellSouth witness Pate, approximatety 80% of ioops
with detalled (cop makeup information are contained in the LFACS database, and the
remaining 20% require manual interventian. BellSouth contends that # provides the
same interfaces to CLPs that it provides to its own employees and therefore Is providing
nondiscriminatory access.

BeliSouth also has a Loop Qualification System (LQS) database that qualifies
outside plant fadliities for yse by BeliSouth's retail ADSL products. LQS utlizes the
LFACS database, as well as the Loop Engineering System (LEIS), Loop Engineering
Assignment Data (LEAD), Hands-Off Assignment Logic (HAL), and the
Product/Services Inventory Management System (P/SIMS). Cumently, BellSouth is
allowing CLPs to access LQS, but only until BallSouth deploys its mechanized [cop
makeup interface, The New Entrants panel requested that BellSouth be required to
give CLPs access to LQS and ali the underlying databases.
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The Cornmission believes that BellSouth must provide nondiscriminatory access
to loop makeup data in the same manner and period in which it obtains this infarmation.
It appears that such access should include access o both the LFACS and LQS
dalabases, on a permanent rather than interim basis. Further, as BellSouth's retail
operations have had acceas to such data through electronic means and BeliSouth was
required to provids similar access to CLPs by May 17, 2000, CLPs should be allowed o
pay only the nonrecurring charge for electronic pracessing, even when manual
intervention is in fact required, until beta testing is complete and a final version of the
electronic nterface is avatiable to alt CLPs,

The New Entrants panel also pointed out that BeliSouth attributes none of its
NRC for the provision of its retail asymmetric digital subscriber tine (ADSL) to the
accessing of loop makeup data for qualification of a loop but rather wants to foist the
entire cost of 0SS and enhancaments upon CLPs. BeliSouth did not attempt to rebut
this allegation. The Commission concludes that BallSouth should be required to
indicate within 60 days whether any of the nonrecurring charge for the provision of its
retal ADSL service is attrbutable to the acceasing of loop makeup data of the
nonrecuring charge and, If so, what portion. Depending on the Information received,
the Commission may modify the nonrecurring charge for this UNE.

Verizon

Verizon provides an electronic method of obtalning loop data formatted pursuant
fo Ordering Bifling Forum (OBF) guidelines. Verizon has pledged to update is Loop
Qualification Program as the OBF standards are revised. Additionally, Verizon is
warking on further enhancements to provide additional data elements as well as an
electronic data interchange (EDI) interface. Verizon contanded that its Loop
Qualfication Program meets the FCC's standards and that these enhancemente will go
beyond the FCC's requirements. New Entrants witness Gose criticized Verizon's loop
qualification process for having numerous points of fallure as evidenced by the
numerous failure codas. However, Verizon witness Bachman explained that both
Verizon and CLP employses raceive these fallure codes and that such codes are useful
becausa they provids more detailed information about the loop makeup. Witness Gose
aiso questioned whather Verizon's planned enhancements are evidence that Verizon
has not yet met the requirements of tha FCC that ILECs have a loop qualification
system in place. The Commission finds witness Gose's arguments unpersuasive.
Based on the evidence presanted, the Commission finds and concludes that Verizon is
Mmeeting its obligation to provide nondiscriminatory access to loop modification data at
this time.

Spring

Sprint has developed a nonrecuming charge for the provision of tachnical

information that would enable the user to determine whather a loop can support digital

xDSL services. Sprint provides CLPs with the same information regarding loop
makeup, electrical parameters and disturbars that R obtains internally. New Entrants
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witness Fischer disputed Sprint's proposed nonrecurring charge because it does not
give CLPs direct access to Sprint's databases, but rather is a payment for Sprint
employees o manually research whether a loop Is xDSL capable. Howsver, Sprint
withess Dickerson testified that Sprint itself does not have automated access to the
databases that contain ioop qualification data. As such, the Commission finds and
concludes that Sprint is meeting its obligation to provide nondiscriminatory access to
loop modification data at this time.

FINDING OF FACT NO. 18

Witnesses Starkey and McPeak tastified that the BallSouth cost was based an an
assumption of three hours of engineering time to complete one ioop quatification. They
suggestad that the work function should require no more than forty minutes, and should
be performed by personnel at a lower loaded labor rate. While the Commission agreas
that three hours is an excessive amount of time to complets one loop qualification, the
Commission is not convinced that forty minutes is adequate. The Intarest of the CLPs
wauld appear to be served as much by accuracy as by speed. Basaed on the record
evidence, the Commission believes that 78 minutes should be, on average, adequate
time 10 complete a loop qualification with both speed and accuracy. The Commission
finds no adequate reason to question which work group would be performing this
assignment. Therefore, the Commission finds and concludes that BeliSouth should be
directed to refile this rate based on a time requirement of one hour and fifteen minutes
using the loaded labor rate originally used by the ILECs. The Commission further finds
and concludes that the ILECs should be permitted to charge CLPs for access to loop
qualification information at the rates proposed, with the adjustments and changes
ordered herein,

FINDINGS OF FACT NOS. 17-18

This issue concems the ILECs' obligation %o unbundle operator services (O8)
and directory assistance (DA). FCC Rule 51.319(f), which addresses this issus, states:

An incumnbent LEC shall provide nondiscriminatory access in
accordance with § 51.311 and saction 251(c)(3) of the Act to
operator services and directory assistance on an unbundled
basis b any requesting telecommunications carrier for the
provision of a telacommunications serviced only whare the
incumbent LEC doss not provide the requesting
telocommunications carrier with customized routing or a
compatible signaling protocol. -

This rule was promuigated in connection with the UNE Remand Order, in which
the FCC found that not having unbundled access to the ILECs' OS/DA would not
materially diminish the ability of the CLPs to provide local service. The FCC ressoned
that thers are altemative sources of OS/DA availabls to the CLPs as long as the ILECs
providad customized routing.
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BelSouth offars both an Advanced Inteligant Network (AIN) and a Line Class
Code (LCC) method of customized routing and has aiso made efforts to allow the use of
Featurs Group D signaling with its LCC customized routing option. BelSouth
contended that this satisfies the FCC rule and allows it to withdraw its OS/DA UNE
prices. Verizon and Sprint have agreed to offer customized routing. In addition, both
BellSouth and Sprint have provided permanent UNE rates for customized routing.
Sprint indicated that, although it believes it can offer customized routing throughaut its
tervitory, it would leave its OS/DA rates in place for Instances where it cannot provide
customized routing. Verizon, however, has not provided parmanent UNE rates for
customizad routing, intending instead to establish customized routing prices on a case-
by-casa basis. :

MCl and AT&T argued that the routing solutions offered by BellSouth are not
sffective. MCI maintained that BellSouth's methods do not allow it to use shared trunk
groups and therefore wouid not be cost effective. AT&T maintained that BeliSouth's
AIN routing method adds additional time to a call, thereby increasing the cost, and that it
facks sufficient information about the LCC routing method to determine whether this
would provide effective routing.

The Commission finds MCl's and ATAT's arguments, which focus primarily on
cost, unconvincing. It appears that the customized routing affered by both BellSouth
and Sprint would allow effective access to the CLPs' OS/DA camier of choice. The
Commission also finds that ILECs do not need to show that their customized routing
method meets the specific raquirements for each CLP In order to justify removing its
OS/DA from their price lists.

Therefore, the Commigsion finds and concludes that BallSouth and Sprint should
be allowed to ramove OS/DA from their UNE price lists. However, Verizon's proposs! to
negotiate UNE rates for customized routing on a case-by-case basis does not satisfy
the FCC's rules, and Verizon should not be aliowad to remove UNE rutes for OS/DA.

FINDING OF FACT NO. 1%

The parties disagread sharply as 1o the extent of an ILEC's obligation to provide
combinations of UNEs to CLPs. BellSouth and Verizon contended that an WEG is
required fo provide a cambination of UNEs to a CLP only if those spacific UNEs have
alrsady been physically combined on the ILEC's system. In other words, if two UNEs
have not already been combined. an ILEC is not required to combine them at a CLP’s
request, aven though it has combined similar UNEs at other locations on its system.
Sprint and the CLPs comended that whenever an ILEC makes a UNE combmation
avafable to CLPs anywhere on its system, it must provide that combination to any CLP
upon request, regardiess of whether the specific UNEs that the CLP requests are
already phyaically combined.

This issue requires the Commission to Intarpret FCC Rule 51.315(b), which
provides: “Except upon request, an ILEC shall not separats requested network
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elemants that the ILEC cumently combines.” Rule 51.315 was promuligated with the
issuance of the Interconnection Order. Subsections (c)«(f) of Rule 51.315 require
ILECs, subject to certain limitations, to combine UNEs that are not ordinarily combined
on their networks, as well as those they currently combine. Rule 51.315 was adopted
pursuant to section 251(cX3) of the Act, which imposes on each ILEC the d\s\y “o
provide . . . nondiscriminatory access ta network elements on an unbundled basis,” and
requires that an ILEC "provide . . . unbundled network elements in a manner that aliows
requesting carriers to combine such elements.”

in lowa Wilities Baard v. FCC, 120 F.3d 753 (1997), the Eighth Circuit invalidated
subsections {b){f} of Rule §1.315. The court held that these provisions are inconsistent
with section 251(c)(3) of the Act, which requires that UNEs be combined by the Cop
requesting them rather than by the ILEC. 'However, in ATAT . v. |
Board, 525 U.S, 388, 394 (1999), the Suprame Court rainstated Rule 51 315(b), stating
that section 251(cX3) "does not say, or even remotely imply, that elements must be
provided only in [discrete pieces] and never in combined form." The Court also noted
that without Rule 51.315(b), “incumbents could impose wastefu! costs® on CLPs by
separating UNEs that had already been combined and requiring the CLPs %o bear the
costs of recombining them. Id. at 395. The Court remanded the case for further
praceedings; it did not rule on the validity of subsactions (c)-{f).

In the UNE Remand Order, the FCC noted that the lowa Ultilitias Board litigation
was still pending before the Eighth Circuit. Consequently, it declined requests from
various parties to rainstate subsections (c}<{f), or to pravide further explanation of the
term “currently combines” in subsection (b). On July 18, 2000, in lowg Utilities Board v.
ECC, 219 F.3d 744, 758 (2000), the Eighth Circult held that notwithstanding the
Supreme Court's decision reinstating Rule 51,315(b), subsections (¢)-(f} (which require
ILECs to combine UNEs at @ CLP"s request even If they are not ordinarily combined)
remain invalid. The court stated: °“Congress has directly spoken on the issue of who
shall combine previously uncombined network elements. It is the requesting carriers .
who shall ‘combine such slements.’ It is not the duty of the ILECs. . . "

Both BellSouth withess Cox and Verizon witness Steele contended that the
phrase “currently combines” In FCC Rule 51.315(b) should be intarpreted as meaning
“already physically combines.” An ILEC should not be requirad fo provide a UNE
combinatian &t a CLP's requast unlass, at the time of the request, the specific UNEs
requested by the CLP have alrsady been combinsd by the ILEC. The fact that simiar
UNEs are combined eisewhere on the ILEC's system should not ba considered.

In support of their position, BellSouth and Verizon relied on the Eighth Circuit's
holding that under section 251(¢c)(3) of the Act, the responsibility for combining UNEs
rests upon CLPs rather than ILECs. They also clied the following language from
Paragraph 480 of the UNE Remand Order: "To the extant an unbundied loop is In fact
connacted to unbundled dedicatad transport, the statute and our rule 51.315(b) require
the incumbent o provide such elements to carriers In combined form." This sentence,
they contended, shows that UNEs are “currently combined™ within the meaning of the

21



rule only i they are “in fact connected.” Verdzon winess Steelo also pointed out that
this Commission, in its Order Ruling on Motions for Reconsideration and Clarification
and Comments in this docket, 88 N.C.U.C. 88, 194-85 (1999), stated: ‘The ILECs
shauld not be required to combine unbundied elements for CLPs, but the ILECs should
be prohbited, except upon request from separating requested network elemnents that
they anrently combina themselves.” :

The BellSouth and Verizon wimesses also testified that as a matter of policy, it is
unfaic to require ILECS to combine UNEs that have not already been combined.
Combining a set of natwork elements ia a task that has an associated cost, and f a CLP
wishes to have this task performed, Rt should bear the costs involved.

Sprint witness Hunsucker and the withesses for the CLPs — New Entrants
witness Starkey, WarldCom witness Damaell, and ATAT witness Follensbea — contended
that “currently combines,” as used in Ruls 51.315(b), should be interpreted 6 mean
*erdinarily combined within [the] network, in the manner in which they are typically
combined.” This language was used by the FCC in Paragraph 208 of the
Interconnection Order to explain the meaning of “currently combines.” [ was quoted in
Paragraph 479 of the UNE Remand Order, although the FCC declined to express an
opinion an whether ite sarfiar holding should be reaffirmed. Under this interpretation of
the phrase "currently combines,” an ILEC must combine a set of UNEs at a CLP's
request if it “ordinarily” or “typically’ combines the same elements alsewhere on [ts
network.

The witnesses for Sprint and the CLPs contended that aithough the Eighth Circuk
has refused to require ILECs to combine UNEs not already combined, its dscision is not
final, several parties have filed petitions for certiorari with the Unlted States Supreme
Court. Moreover, other courts have viewed the Act differently and have upheld state
commission rulinge requiring ILECs to combine UNEs that are ordinarlly combined on

their systems. These cases lncluﬁswmhw
Communications, Inc., 221 F.3d 812 (5™ Cir. 2000);

U8, West Communications, 204 F.3d 1262 (@ Cir. 2000) and US Wl
Communications v, MES Intelengt, inc., 183 F.3d 1112 (9™ Cir. 1999).

Sprint and the CLPs further contended that 1ho imarpretation of Rule 31.315(b)
propoeed by BellSouth and Verizon will place CLPs that provides service through UNEs
at a severe handicap in competing for customers in newly constructed bulidings. The
talephone facilities serving a new building obviously are not “already ¢ombined,” and
therefore, under the BellSouth-Verizon interpretation, an ILEC is not required to
combine them. Consequently, the CLP can provide service to & customer in a new
building only through 8 cumbarsome and expensive procass, it must first reseil the
ILEC's sarvice to the customar; then, once the resale service is being provided, the CLP
can convert its rotail servica to a UNE combination, becausa the UNEs serving the
customer will now be “already combined.” CLPs should nat be required o go through
this indirect procedure in order to serve a customer in & new bullding; insiead, they
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should be able to acquire the UNEs serving the customer immediataly, so long es
simiiar UNEs are ordinarily combinad on tha ILEC's systam.

The Commission concludes that the most appropriate interpretation of FCC Rule
51.315(b) is that proposed by the CLPs and Sprint. We believe the bast guide to what
the FCC intended by the term “cumently combines® is found in tha Interconnection
Order. in that Order, issued at the time the rule was promuigated, the FCC explained
that the term means, “ordinarily combined within [the] network, in the manner in which
thay ere typically combined.” We do nat believe that the language cited by BellSouth
and Verizon from Paragraph 480 of the UNE Remand Order reflecta an intention by the
FCC o modify its interpretation and restrict the scope of an ILEC's duty o combine
UNEs. On the contrary, the FCC stated in the UNE Remand Order that it would not re-
examine the meaning of “currently combines,” because of the litigation pending in the
Eighth Circuit. In Paragraph 480, the FCC was simply noting the undieputed fact that if
network elements are in facl connected, they must be made avaiable to a CLP in
combined form. It was not suggesting that thegs are the oriy circumstances in which an
ILEC is obligated to combine UNEs. ,

The Commission agrees with the CLPs and Sprint that the Interpretation of
"currently combines” proposed by BellSouth and Verizon would interfers with
competition for customers in new buildings. Thase customers should have the
opportunity to receive service from CLPs that provide service by UNES, just as they can
receive service from ILECs or from CLPs that build thelr own faciliies or resell ILEC
service. Under the BellSouth-Varizon proposal, they would not have that oppartunity.

The Elghth Circuit's July 2000 opinion in jowa Utilities Board does not require us
to adopt the interpretation of Rule 51.315(b) proposed by BeliSouth and Verizon. The
issue was the validity of subssctions (c)-(f) of Rula 51.315, which require (LECs
combine UNEs that are not ordinarily combined in their systems. The court held that
these subsections are incansistent with the Act and therafore invalid. The interpretation
of subsection (b) was not bafore the Eighth Circuit. To be sure, the reasoning of the
Eighth Circuit's opinion does provide some implict support for the interpretation of
subsection (b) advocated by BeliSouth and Verizon; but Sprint and the CLPs have cited
other cases that support their position. Neither side can validly contend that the federal
coints have conclusively upheld its position.

Neither does the Commiasion believe that its Order Ruling on Motions for
Reconsideration and Clarification and Comments, Issued in this docket on August 18,
1999 and cited at the hearings by witness Steele, should control tha decision of this
issus. in August 1999 the UNE Remand Order, as well as several of the faderal court
decisions refied upon by the parties, had not yet bean issued. In its Order Setting
Procedural Schedules, Issued in this dockat on March 30, 2000, the Commigsion
included the interpretation of the phrase “curmently combines® among the issuee to be
considerad at the Phaae || hearings. The Commission would nat have taken this step i
it had belioved that the issua had already been canclusively resolved.



Accordingly, the Commission finds and concludes that an ILEC must provide,
upon a CLP's request, any UNE combination that i ordinarily combines on its system,
gven if the apecific UNEs requested by the CLP are not already physically combined.

FINDINGS OF FACY NOS. 20-21

ILECs routinely provide the functional equivalent of combinations of unbundled
loops and transport network elsments (also known as enhanced extended tink [EEL])
thraugh their spacial access tariff offerings. FCC Rule 54.315(b) states that “felxcept
upon request, an incumbant LEC shall not separate roquested network alements that
the incumbent LEC currently combines.” Because ILECs are prohibted from
unbundling loops and transport network slements that are currently combined, the FCC
has determined that a requesting carrier can obtain these combinations, EELs, at UNE
rates. In Paragraphs 428 and 430 of the UNE Remand Order, however, the FCC
declined to define the EEL as a ssparate network element. Since the ioop and
dedicated transpon are separate UNEs, it would appear that the ILEC should provide
unbundled acceas io the network elements that make up the EEL. Thus, CLPs and
IXCs can purchase EELs at UNE rates and bypass higher rates for similar services as
offered in the special access tariff.

in response to tha bypass concem and 1o preclude convarsian of circuits which
carry only a limited amount of local traffic, the FCC established a temporary constraint
in its Suppiemsntal Order, released on June 2, 2000, in CC Docket No. 96-98. Simply
stated, requesting carriers may not convert special access services to EELs unless
these EELs are used to provide the end user with a significant amount of local
exchange sarvics, in addition to exchange aocess service. The FCC instituted this
temporary constraint until rasolution of its Fourth Final Notice of Proposed Rulemaking.
The Supplemental Order defines the phrase "significart amount of local servioe,” and
highlights the circumstances that would represent a safe harbor for determining the
minimum amount of local exchange service that a requesting carmier must provide in
ordar for that local exchange service to be deemed significant. The Supplemental
Order containa detalled critena for determining whether & requesting carrier s providing
a “significant amount of local exchange sarvica® to a particular customer.

The Commission notes that it has determined in other proceedings that ISP-
bound traffic should be treatad as local. Thus, CLPs may uas I8P-bound traffic in their
calculations to determine the amount of local traffic when seeking to convert special
access circuits to EELs,

The other circumstance where ILECs are required 1o provide nondiscriminatory,
cost-based sccess to EELs s when ILECs choase not to offer unbundied access to
local circuit switching usaed to serve and users with four ar more lines in Density Zane 1
in the top 50 Matropolitan Statistioa! Areas.

The Commission finds end concdludes that CLPs should be able to obtain
unbundled access to EELs by purchasing the elements that compose EELS. However,
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special access services may not ba converted to EELs unless these EELS are used to
provide the end user with a significant amount of local exchange service, in addRion to
exchange access service, pursuant to the FCC's Supplemental Order,

FINDING OF FACT NO. 22

Many of the parties elected not to addresa the issue of combinations of LUNES,
other than those loop-port combinations previously ordered by the Commission on
March 13, 2000, % which an ILEC is required to provide access o CLPs, WorkiCom
witness Darnell stated only that ILECe should be required to provide the UNE-P, which
he defined to include a loop, a pont, local circuit switching (including vertical features),
shared transport, and OS/DA. AT&T witness King presented a list of UNE combinations
that he believed ILECs should be required to provide. BeilSouth witness Cox testified
that BakiSouth is wiling to provide the combinations listsd by withess King, but only
when they are in fact combined and providing service to the customer the CLP wishes
o serve, Witness Cox stated that aside from UNEs that are already physically
combined, BeiiSouth is unwilling to provide ary UNE combinations to CLPs, except for
the unbundied loop and unbundied transport for customars with four or mare lines in
Density Zona 1 arems in Charlotte and Greensboro when BellSouth elects to be
exempted from providing accass to local switching. Verizon witness Steele testifiad that
because there ane so many potential UNE combinations that could be provided, it is not
necessary or productive to set rates for each combination.

The Commission has already held that an ILEC must provide a CLP, upon
request, with any combination of UNEs that is ordinarily combined in its network. We
agrea with witness Steale that there are an enormous number of UNE combinations that
potentially could be combined in an ILEC’s network and requested by a CLP. Any list of
polential combinations would necessarily.be incompiets, and the Commission does not
believe that it wouki sarve any usaful purpose to prepars such a list.

FINDINGS OF FACT NOS. 2324

In its December 10, 1968, and August 18, 1869, Orders In this docket, the
Commission conoluded that one-time development costs for new OSS systems and
improvements fo existing systems that the ILECs propose t0 recover through
nonrecurring charges should instead be recovered through recurring rates applicable to
users of 0SS. The Commisaian said that further expenses incurred in the development
of the OSS should bs amortized over five years at the overal cost of capitel found
reasonable. On March 13, 2000, the Commission Issued an Order adopfting the LINE
rates produced from the cost studies filed an February 11, 2000. In that fling, BeliSouth
proposed & rate of $305 per CLP per month for access to BellSouth's 088,

BellSouth witness Cox testified that it is more appropriate to charge for acoess on
& “per order” basis rather than a “per CLP" basis because costs are incurred on a “per
order” basis. She contended that CLPs sending more orders per month are paying less
per order than CLPs sending fewer arders. According to Ms. Cax, BeftSouth's proposed
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OSS “per CLP" acceas UNE rate Is significanty understated. The OSS costs BellSouth
originally proposed were developed using the anticipated numbers of CLPs, reseliers,
and all orders, but the amoertized amount was developed using only the anticipated
number of CLPs and their orders over five years.

MCI witness Damell contended that OSS is not a product and, therefore, should
not have @ UNE rate associated with it. Mr. Damell furthar stated that OSS cost is a
shared or common cost which should be recoverad over the expected life of the OSS
through recurring rates, similar to the recovery of other shared and common costs.

Verizon stated only that it intended to update its OSS costs and related charges
cansistent with the Commission's implementation of this Phase Il issue.

The Commission reaffirms its previous decision that one-time davelopment costs
for new OSS systems and improvements to existing systems that the ILECs propose to
recover through nonrecurring charges should instead be recovered through recurming
rates applicable to users of 0SS. Further expenses incurred in the development of the
0SS should be amartized over five years at the overall cost of capital found reasonable.
Finelly, the Commission finds that BeliSouth's "per CLP® rate, as adopted on March 13,
2000, should be revised as witness Caldwell proposed because it better reflects the
manner in which the sarvice is provided and the costs are incurred.

FINDING OF FACT NO. 28

In ks December 10, 1968, Order on UNE pricing, the Commission determined
that “verticai features should be unbundied and priced separatsly from the local switch.®
Subsequentty, AT&T filed a motion requesting the Commission 1o find that vertical
features are included in the switch price. By Ordar issued on August 18, 1669, the
Commission affirmed ita finding on this issue. Wae stated:

Vertical features increase bath the inltial cost of a switch and traffic on a
switch compared to a awitch without such features. Many vertical features
require speclalized hardware and the payment of right-to-use fees, AT&T
would have the Commission ignore tha fact that If the legitimata costs of
the switch are not recovered through vertical featurss they must be
recovered through rates for other traffic-sensitive functions, such as local
andfor interoffice switching. in other words, denying recovery through
vertical feature rates would raquire recovery through other rates.

89 N.C.U.C. 98, 150 (1888),

In requesting the Commiesion to find that CLPs receive access to vertical
features when they pay only the basic port charge, AT&T repeated the arguments it
made in earfier proceedings in this docket. AT&T witness King conceded on cross-
examination that the purpose of his tastimony on this lssue is to raquest that the
Commiasion reconsider its decision on the pricing of vertical sernvices once again, He
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also conceded that the UNE Remand Order, which was issued after the completian of
the earlier hearings, did not specifically address the issue of pricing of vertical featunes,
although it did (in Paragraph 244, at footnote 475) define local switching as including all
vertical features which the swilch can provide. Nonetheless, as BellSouth pointed out,
the FCC did not require ILECs to combine ail vertical features into any one of the
switching elements.

The Commission belleves its previous reasoning on this issue is stil valid. The
Commission agrees with BaliSouth witness Cox that the UNE Remand Order did not
modify any prior FCC orders or rulss on the unbundling of vestical features.
Consequently, the Commission finds and conchudes that the rates for vertical services
should not be changed.

FINDING OF FACT NO. 26

The dispute between the ILECs and CLPs with respect to interoffice transport
does not center on unbundling, but on deaveraging the nonrecurting and recurming rates
for transport. The Commission has already made a determination on this issue in the
geographic deaveraging portion of this docket. :

FINDING OF FACT NO. 27

The FCC has detarmined that accass ta callrelated databasas Is technically
feasible, and it has concluded that ILECs must provide nondiscriminatory access to their
call-relatad databases on an unbundied basis. In Paragraph 403 of the UNE Remand
Order, the FCC defined call-relatad databasas as “datsbases, other than operations
support systems, that are used in signaling networks for billing and collection or the
trangmission, routing, or othar provision of telecommunications service.”

The Access Dally Usage File (ADUF) and the Enhanced Optional Daly Usage
Fila (EODUF) provide call detall information on calls made by CLP customers, Theae
databases meet the criteria of cail-related databases as defined by the FCC. CLPs
must have access to these databases, since they provide call deiad records associsted
with their customers' usage of ILEC switches, and track the CLPs' customers’ usage
and document billing. BallSouth was the only ILEC to address this issue. AT&T witness
King contended that BeliSouth is discriminating against CLP3 by developing a CLP-only
database at the CLPs' expense. He alsa contended that CLPs have already contributed
ko BellSouth's “existing legacy operational support system™ and that it is financially
burdensome for CLPs to pay for the ADUF and EODUF.,

The Commission disagrees with witness King's assertion that contributions made
by CLPs to the oparation support system should aiso cover costs associated with the
CLPs' acoess to the ADUF and EODUF. As pointed out by BallSouth witness Caikiwel,
ADUF and EODUF have been developed to provide unique information requestsd by
CLPs that is not normally obtained by BeliSouth for its own customers. Thus, the cost
of provicding this information Is an incremental cost,
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As with other UNEs, there is a quantifiable cost associated with the provision of
unbundied access to the ADUF and EODUF, and this cost shouid be paid by tha CLPs
that utiize this access. Therefore, the Commission finds and concludes that BefSouth
should be permitted to charge CLPs for the provision of access to daily usage fles. The
provision of unbundled access to ADUF and EODUF by Sprint or Verizon was not
addressed in this case.

FINDING OF FACT NO. 28

In the UNE Remand Order, the FCC rejectad the requirement that ILECs provide
packat switching as an unbundied network element. However, the FCC was clearly
concamed abaut situations in which the CLP would be effectively precluded from
providing xDSL services because of the lack of access to unbundied packat switching.
In Paragraph 313 of the Order, the FCC concluded that @ CLP would be "effectively
impaired without access to unbundled packet switching . . . if [#] is unable to install ifs
Digital Subscriber Line Access Multiplexer (DSLAM) at the remote terminal or obtain
spare copper loops nacessary to offer the same level of quality for advanced services. .
..” Therefore, the FCC adopted Rule §1.319(c)({5) to address the limited circumstances
when ILECs must provide packet switching on an unbundled basis. According o this
rule, unbundled packet switching must be provided by (LECs only if:

(i} The incumbent LEC has deployed digital loop carler systems,
including but not limited to, integrated digital loop carer or
universal digital loop carrier systams: or has deployed any other
systam In which fiber optic facilities replace copper facilities in the
distribution section (e.g., end office to remote terminal, pedestal or
environmentally controtled vault),

(i) There are no spare copper loops capable of supporting the
xDSL services the requesting carrier seeks to offer;

(i) The incumbent LEC has not permitted & requesting carier to
deploy a Digital Subscriber Line Access Muitiplexer at the remote
terminal, pedestal or environmertally controlled vault or other
interconnection point, nor has the nequesting .carrier obtaimed a
vitual collocation arangement at these subloop interconnection
points as defined by paragraph (b) of this section; and

(Iv) The incumbent LEC has deployed packet switching capability
for its own use.

The Commission believes that the CLPs have not presented adequate
justification for unbundling packet switching. As the FCC cancluded in tha UNE
Remand Order, the ILEC does not retain 2 monopoly position in the advanced services
market for which packet switching is a necessary component. In other words, CLPs
would not be impaired without access to unbundied packet switching.
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The primary witness on this Issue was New Entrants witness Starkey. His main
concem was the supposed high cost incurred by CLPs to instal DSLAMs at remote
terminals, but he offsred no supporting documentation. Indeed, his testimony that
installing a DSLAM at a remote terminal is likely to equal the costs of collocation at a
central office seems inaccurate at best considering the additional expanses associated
with central office collocation. The Commission therefore finds and concludes thal
unbundied packet switching naed not be provided by ILECS unless the conditions in the
FCC's Rule 51.319(c)5) are met. ' ’

FINDING OF FACT NO. 20

Only a few of the parties addressed the issue of UNE disconnection charges.
AT&T witness King teetified that disconnection charges can propary be assessed when
an ILEC actually incurs costs in disconnecting UNEs. In many cases, however, UNEs
are not physically disconnectsd when a CLP ceases to use them, but are only
deactivated by computer. In these instances, the costs incumed by the ILEC are
negligible, and thera should be no disconnaction charges. BeliSouth witness Cox
testified that BellSouth does nat collect UNE disconnection charges as such. Instead.
some disconnection charges are recovered through tha nonrecuning charges assessed
when a CLP orders @ UNE, and others are recovered through monthly recurring
pursuant to the Commission's Order of December 10, 1988 in this docket.
Verizon witness Stecle tastified that Verizon recovers UNE disconnection costs through
its nonrecurring charges.

Utility rates are regularly based on average costs. Under the existing procedure,
the nonrecurring charges and monthly recuring charges for UNEs are designed to
recover the average costs of disconnection. In some specific instances, the amount
recovered by the ILEC will exosad the actual cost of disconnecting a specific UNE, but
in other cases, it will be Jowar. It would be administratively burdensome to require
ILECs to collect individualized disconnection charges based on the actual cost incurred
in disconnecting each UNE they provide. The Commission therefors finds and
concludes that the existing procedure for recovery of disconnection costs should
continue.

FINDING OF FACT NO. 30

No party offered any evidence to show that volume and term discounts for
recurring monthly charges for UNEs were appropriate. Nor did any parly show that the
existing lower nonrecurring rates for installations of additional UNEs were inappropriate.
Indeed, the anly testimony regarding volume and term discounts was from BellSouth.

BeliSouth witness Caox testified that the rates for UNE9 are derived using least-
cost, forward-looking technology consistent with FCC rules. Subject to certain
modifications ordered by the Commission, that was the conciusion of the Commission i
its March 13, 2000, Order in this docket. Further, the nonrecurring rates supported by
BellSouth's cost studles aiready reflact any sconomies invoived when muitiple UNEs
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are ordered and provisioned at the same time. For example, when costs are lower for
additional elements requested on the same instaliation order, BellSouth's rate structure
of “Nonrecurring First and “Nonrecurring Additional” reflecta the cost reductions. Thus,
the lowar nonrecurring rate for additional UNEs is, in effect, a volume discount reflecting
the reduced costs occumring when multiple UNEs ars ordered at the same time.

The Commission finds and conciudes that, to the extent applicable, the
nonrecurring charges for UNEs refiect volume discounts. There was no testimony as to
any cost benefits related to the installation of a UNE and the length the UNE is in
service. Therefore, nonrecurring chamges for UNEs should not reflect any term
ciscounts. :

The Commission finds and concludes that term discounts need not apply to
recurring or nonrecurring charges for UNEs. Further, volume discounts are not
appropriate for recuring UNE - charges and are aiready reflected, o the extent
necessary, in nonrecurring charges.

FINDING OF FACT NO. 31

This issue was formery !ssue 2 in the MCimetro/BeliSouth arbitration. in this
proceeding, MCi witness Damell proposed that the Commission set interim ratses at zero
for UNEs not yet reviewed by the Commission, with a subsequent true-up after the
Commission sets permanent rates. Witness Darnell contended that BellSouth will not
be detrimentally affected by a zero rate because it will be paid when the rates are trued
up, and that the demand for such UNEs will be low. He also contended that the
Commission would further competition by allowing GLPs to retain their money until the
rates are set and then developing a true-up mechanism favorable to CLPs.

As an alternative, MCl proposed that tha interim rates be set at 50% of the rates
proposed by BellSouth, MCI argued that such an approach would be attractive because
neither of the parties to the interconnection agreement would be content with the
arangemant and the amount of the tnue-up would be lessened.

Not surprisingly, BellSouth opposed both of thase proposals. BellSouth withess
Cox questioned MCI's contention that the volume of UNEs purchased will be low if the
price is got at zoro untk the Commissgion sets permanent rates. She also poimted out
that neither the Act nor the FCC rules require ILECs to bankroll the CLPS' business
plans by giving them UNESs for free, aven on a temporary basis.

The Commission agress with BellSouth that interim rates are unnecessary; the
Commission is setting parmanent rates in this Order. Moreover, MCl's proposal that
interim rates be set at zero is wholly indefensible. The assumption that demand will be
low for free UNES is unrealistic, and BellSouth would be assuming the entire risk that it
might never be paid. To require BeliSouth to provide UNEs without compansation, sven
during an interim period, clearly is contrary to the Act. The Commission declines to set
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interim rates in the partiee’ interconnection agreament for UNEs for which the
Commission has not yet sel psrmanent prices.

FINDING OF FACT NO. 32

The UNE Remand Order identified dark fiber as one of the new UNEs, Witness
Dickerson testified that Sprint had fited deaveraged rates for the dark fiber interoffice
and feeder elements. Since the Commission has concluded that the only UNE rates
that should be geographically deaveraged are loop rates, Sprint shouid be directed to
refile ita rates to provide statowide average ratee for dark fiber intaroffice and dark fiber
feeder.

Witness Gose testified that Verizon's disconnection costs for dark fiber should
be recovered through a monthly rate instead of an NRC. Witness Casey stated that
Verizon was willing to recover nonrecurring coste through monthly rates if the
Commission requested it The Commigsion belleves it is appropriate o recover
disconnection costs through the monthly recurring charge. Thus, Verizon should be
directed to refile its dark fiber rates to reflact disconnection costs being recoverad in the
monthly recurring rate with racovery over a five-year pariod.

All of the ILECs involved in this docket filed cost studies supporting their
proposed rates for the dark fioer UNEs. Based on these studies, the Commission finds
and concludes that the rates propnsed hy the ILECs, with the adjustments and changes
ordersd herein, are the appropriate rates for the dark fiber UNEs.

FINDINGS OF FACT NOS. 33-35

in the Line Sharing Order, the FCC sought to ensure that line sharing not bs
limited to any particular technology, and that the analog voics channel be preserved
from significant degradation. The New Entrants presentad testimony indicating that the
Commission should not attempt to limit the types of tachnologies used to provide xDSL
sarvices. The Commission concurs with the position of the New Entrants and FCC.,
Any xDSL-capable setvice that does not degrade the analog voice channel should be
permitted, regardiess of the technology used. CLPs seeking to share lines are not
limited to a particular tachnology for deploying xDSL-based services, but the CLPs must
conform to industry specifications to ensura that these services will not interfere with
analog voice frequencies.

Tha New Entrants argued that the ILECs should be required to allow CLPs to
insent line cards into remote terminals that include packet switching capability, and
. would alow the provision of xDSL service over the loop connected to the card. The
Commission declines to take this step. The Commiagion determines thet the ILECs’
obfigations in this instance are satisfled by offering access to the ILECs' DSLAMs on an
- unbundled basls. :
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As statad In Paragraph 81 of the FCC's Line Sharing Order, ILECs are required
to provide unbundied access to the high frequency portion of the loop at the remote
terminal as well as the central offica. Even where the ILEC's voice custorrier is served
by DLC, the ILEC has an obligation to provide access to the high fraquency portion of
the loop. Tha UNE Remand Order further explains in Paragraph 313 that if a requesting
camier is unable to install its DSLAM at the remote terminal or obtain spare copper
loops necessary to offer the same level of quality for advanced services, the ILEC can
effectively deny competitors entry into the packst switching market. Thus, the FCC's
clear concam is that advanced sefvicas be widely available on a timely basts.

The Commission believes that making advanced servicas such as xDSL senvica
available to as many people as possible is a laudsble goal. Indeed, no one has
suggested otherwise in this proceeding. The FCC even considers the prowision of
advanced servicas to be impartant enough to make an exception to its decision not to
require unbundled packet switching in situations in which the ILEC has a DSLAM in a
remote terminal.

The Commission notes that there may be cases in which the CLP wishes to
install a DSLAM at a remote terminal, but the ILEC has not yet installed one and
contands that there is insufficient room for tha CLP's DSLAM at the ramote terminal. In
thesa cases, tha Commission believes that the same process should be used as when
an ILEC alleges insufficient central office space for coliocation. The Commission
believes that requiring ILECa to obtain a waiver when there is insufficient space at
remote terminals wil advance the goal of providing advanced services. This policy wilt
help to ensure that CLPs have the opportunity to offer advanced services regardiess of
whether the ILEC is also offering advanced services at a particular location.

The Commissaion expects that ILECs will work with CLPs on an ongaing basis to
design, implement, and maintain efficiant and affective OSS Interfaces that will support
ongoing line sharing requirements. Specifically, we expect ILECs to implement ordering
and provisioning mechanisms and (nterfaces that provide CLPs with the abiiity to obtain
access to the high frequency portion of the loop in the same ordering and provisioning
time intarvals that the ILEC providea for its own xDSL-based service.

FINDING OF FACT NO. 38

A spiitter is a passive device that separates and combines the iow and high
frequency signals an the Iocal loop. XDSL can be added to the local loop by deploying
a splitter at the customer's premises and another splitter at the central affice or the
remote terminal. There are three splitter options ar configurations in the central office:
ILEC owned, installed, and maintained; CLP owned and ILEC installed and maintained;
and CLP owned, instaliad, and maintained.

The New Entrants witnesses contended that CLPa need all three options for

spiitter ownership, as flexibility is the key to CLP deployment of fine sharing. Witness
Zulevic slated that it is mportant for CLPs that have equipment with splitter
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functionalities such as DSLAMSs to be able to purchase and maintain the spiitter in their
awn collocation space. On the other hand, requiring ILECs to offer splitter space on an
ILEC-owned spiitter enables them to maximize limited central office space and to place
equipment there to meet demand.

Witnesses Starkey and McPeak also contended that ILECs should be required to
purchase and maintain a splitter to support line sharing.  First, they argued that the
Line Sharing Onder raquires |LECs %o provida access to the high frecuency portion of
the loop as a UNE, and the only way ta do that without the voice portion is to install a
splitter. Second, tha splitter is used jointly by the ILEC and the CLP, and both beneft
from its capability. It is Important that the splitter be purchased, maintained, and
managexi as sfficiently as possible, and it is likely that the ILECs will have certain splittar
management efficlencies the CLPs do not have. Third, an ILEC’s buying power is likely
to be superior to a CLP's. Fourth, this is the only way to employ the most efficient
spiitter arrangement, i.e., placing it on the MDF.

BellSouth witness Milnar testified that BeilSouth is offering the first and second
options and is working with the CLPs on offering the third, which should be available
soon. Sprint witness Hunsucker, on the other hand, testified that ILECs are not
required to provide splitters and that Sprint would not make a Sprint-owned splitter
available to the CLPs. Witness Hunsucksr cited Paragraph 146 of the Line Sharing
Order and FCC Rule 51.319(h)4) in support of Sprint's position. Similarly, as winess
Lee testified, Verizon proposad to discontinue its splitter offering as of December 15,
2000. According to witness Lee, Verizon had preferred to Install and maintain the
splitters but then reached a compromise with the CLPs in which #t identified offices
where coflocation activity indicated a need for line sharing and commilted to having 50%
of those offices configured with Verizon-owned splitters by June 6, 2000 and the
remalning 50% by June 30. This configuration was to be available unti CLPs were able
o acquire their own splitters: and place them in either viriual or physical collocation
arrangements. According to witness Les, Verizon deployed its own spiitters In 11
central offices that had bean identified by CLPs as target markets, but had recelvad no
orders for line sharing as of Septamber 6, 2000. Withess Lee statad that splitters
ordered and provided to CLPs as of Dacember 15, 2000, would be grandfathered as
long as the customer continued to receive DSL service from the CLP.

The Commission agrees with Sprint and Verizon that the Line Sharing Order
does not require the provision of ILEC-owned spliters. That Order indicates that both
the ILECs and the CLPs expressed concems ragarding service degradation depending
on ownership and control of the splitter. Afier weighing thase concems, the FCC
concluded in Paragraphs 76 and 77 that the ILEC may maintain control of the splitter as
long as it accommodates the CL.P's prefarred technology that complies with the FCC's
deployment standards. It is the fallure 1o make this accommodation reasonably and
promptly, rather than the failure to provide the splitter, that would constitute a violation
of the ILEC's obligations under section 251 of the Act. in Paragraph 148, the FCC
stated that “incumbent LECs must either provide splitters or allow competitive LECs to
purchase comparable spiittera as part of this new unbundied network element.” Rule
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51.319(h)(4) provides that “ihe incumbent LEC may maintain control of the loop and
splitter equipment .and functions, and shall provide to requesting carriers loop and
eplitter functionality that is compatible with any transmission technology that the
requesting camier seeks to deploy using the high frequency partion of the loop . . .
provided that such transmission technology Is presumed to be deployable pursuant to
section 51.230." Thus, as witness Hunsucker pointed out, the FCC's language
regarding splitter ownership is parmissive; it gives the ILECs a choice.

The Commission therefore finds and concludes that none of the ILECs is
required to pravide splitters to the CLPs. |t ia sufficient that thcy agroe to install and
maintain CLP-owned splitters or allow the CLPs to install and maintain their own
splittars. Moreover, if a CLP can provide the splitter more efficiently and economically, it
must be allowed to do so.

FINDING OF FACT NO. 37

The placement of the splitter was also an issue. New Entrants witness Zulevic
contended that the splitter should be placed on or near the MDF to minimize the langth
of tie cable and number of cross connects and thus the cost to the CLPs. According to
New Entranis witnesses Starkey and McPeak, the ILEC's placement of the splitter is
critical to maximizing the use of central office spacs and for decressing costs for CLPs.
Thae farther the spiiter is from the MOF, the more cabling the CLPs ars required to pay
for and the greater the distance the data must travel from the CLPs' collocation space to
the custamer.

BeilSouth witness Milner testified that BellSouth recognizes that locating splitters
on the MDF is technically possible but believes that splitters are better located in a relay
rack in the CLP common area. He stated that this provides better utilization of MDF
space. He aiso statad that frame-mountad splitters cannot be mounted on COSMIC
frames, of which BellSouth has many, so BellScuth chose a uniform solution for its nine-
stats region. BeliSouth also found during a line sharing project in Atianta thal MDF-
mounted splitters could not accommodate thé manual test jacks (bantam jacks) with
which BellSouth provides each CLP direct access to the outside plant cable.

Regarding the costs of frame-mounted splitters as opposed to rack-mountad
splitters discussed by witness Zulavic, witness Miiner testified that the cost is the same:
16 circuits at a total cast of $450 or $26.13 per clrauit for the frame-mounted splitter and
98 circuits at & total cost of $2700 or $28.13 per circuit for & rack-mountad splitter. He
further tastified that incremental ehanges in cable length are not significant when
compared to the cost of the splitter shelf, and that the primary focus of BeliSouth's
splitter placemant was to accommodate the CLPs' need for test accass to the cable
pair. Witness Milner disagread with witness Zulevic's estimate that there couid be as
much as 1,000 feet of tie cable, saying that the worst case found so far has baen 250
feet hecausa of floor space limitations in the Marietta Main central office in Georgia. He
also disagreed with witness Zulevic's tastimony regarding the number of lie cabies and
cross connects required when the splitter is placed on a relay rack instead of the MOF,
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Witness Milner concedad that tha issue of where BeliSouth should place ite spiitiers is
stil an open issue in Gaorgia, but he contended that there was near consensus among
the CLPs that the splitters should be near their cotlocation spaces.

Witness Milner testified that paragraph 2.4 of the BekSouth-Covad agreement
says BellSouth will install tha splitter in (1) the comman area close tb the Covad
collocation area, if possible, or (2) In a BeliSouth relay rack as close to the Covad DSO
terminstion point as poasible. He stated that the DSO is terminated on either the tol
MDF or the MDF, depending on the central office, and that the CLP can access its own
equipment ¥ it is terminated to those places but it cannot place and remove cross
connections on those MDFs. He further stated that BeliSouth does not know of a way
to mount the bantam jack, which it thinks is the right way to test the splitter, on the MOF.

Verizon witness Bykerk disputed witness Zulevic's suggestion that efficient
network configuration would place the splitter on the MDF, asserting that this approach
does not consider the network as a whole. Witness Bykerk stated that inside the central
office are various types of equipment used to provide many different services, only one
of which Is lins sharing. He further stated the MDF ia the crass-connect device for the
central office. Whie there are many equipment frames In the centra! offics, thers is
only one MDF. Witness Bykerk contended that the MDF is a limited and critical
resource that must be managed carefully and efficiently. He sisted, however, that
Verizon-owned splitters are placed as close as practical to the MDF given tha
requirements and demands of the office.

With regard to access Yor tasting, winess Lee testified that Verizon considered
placing the splitter in a common area of the office, whers both it and CLPs would have
access 10 the spiitters, but excluded this configuration for several reasons. He stated
that cageless collocation enablas the CLP to place its own spiitters in an open
arangement and accessible bay; that Verizon proposes to provide CLPs access fo its
loop testing systam, 4-TEL, through its wholesale intarnet service engine (WISE); and
that Verizon does not configure central offices with open areas providing cormmunity
access o equipment,

Witnass Bykark also testified that access to 4-TEL provides the capability to test
the voica band frequency of tha loop path from Verizon's switch through the spiitter, to
the end user’s premises. He stated that testing of the high frequency portion of the loop
can be performed from the CLP's point of collocation with the equipment of its choice.

The Commission recognizes, as did the FCC In Paragraph 78 of the Line Sharing
Order, that splitters are generally located at or near the MDF. Wae find nothing in that
Ordar, however, that compals us to require tha piacemant of spiitters on the MDF itself.
We belisve the proposala of BeltSouth and Verizon to place splitters on racks or bays is
reasonable in light of the limited abllity of the MDF to accommodate spiiters and the
inability of the COBMIC frame to sccommodate them at all. We also believe the CLPs
will have sufficient access for testing under the ILECs' proposals 50 to satisfy the FCC's
requirements in Rule 51.318(h){7). We nevarheless expect tha ILECs to locate the
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splitters in such a way as to minimize the cost to the CLPs, insofar as practical and
consistent with the other demands on the central office.

Therefora, the Commission finds and concludes that the ILECs should not be
required {o place or allow placement of splitters on the MDF.

FINDING OF FACT NO. 38

New Entrants witnass Zulevic contended that spiltters should be made available
to CLPs either one port at a time or one sheif at a time to maintain flaxibility and
manage splitter capacity. BeliSouth witness Milner testified that with BallScuth-owned
splitters, CLPs would have the option of ordering 24 or 96 ports at a time. He stated,
however, that BeilSouth's inventory system cannot handle port-by-port assignment: 24
ports is the minimum. Witness Milner also stated that port-by-port assignment places
the burden of capacity managament on the ILEC rather than the CLPs, and unless the
CLPs submittad binding forecasta, BellSouth could not guarantee that capacity would
always be available.

The Commission does not .belleve that the obligation to provide
nondiscriminatory access to the high frequency portion of the local loop includes the
duty to provide splitter capacity in any increment, as requested by the CLPs. If a CLP
owns the spiitter, it can manage its own capacity. if the ILEC owns the spiitter, it should
not be required to anticipate and accommodate the CLP's capacity needs below a
certain level. The ability to obtain ports in 24-port Increments appears to represent a
raasonable balance betwaen CLP and ILEC interests regarding port assignment.

Therefore, the Commission finds and concludes that an ILEC should not be
required to make splitter capacity available to CLPs on a port-by-port basis.

FINDINGS OF FACT NOS. 3840

Both ATAT and MCI contended that BellSouth should be required to depioy the
spliter for CLPs that are providing voice service. The issue concemns line shasing when
a CLP has purchased the loop-port combination known as the UNE platform or UNE-P.

BeliSouth's witnesses testified that if BeliSouth is providing the splitter to
accommadate the provision of advanced services by a CLP and the customer chooses
MCi or another CLP to provide voice servica, BelSouth will disconnect the splitter.
However, BellSouth will first offer the CLP that is providing the advanced services the
option of purchasing the entire loop. Otherwise, one of the two CLPs can provide the
splitter from its collocation arrangement.

MC! witneas Damel) testifisd that WorkiCom had submitted propoeed language
to BallSouth, based on BeliSouth's interconnection agreement with Covad and certain
other terms and conditions, for inclusion in the parties’ interconnection agreement. The
record indicatsa that BeliSouth offered MCI the same agreemant it has with Covad and
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that MCI marked up that agreement and retumed It to BaliSouth as a counterproposal.
See BellSouth Darnell Cross Examination Exhibit No. 1. BeliSouth witness Cox testified
that this tanguage is unacceptsbie for three reasons: it aceks to obligate BeliSouth to
offer line sharing when MCI has baught the UNE-P; R seeks to obligate BellSouth to
unbundle the voice portion of the loop, convert it to MCl's UNE-P and connect the high-
frequency portion to MCI's designated paint of interconnection; and it deletes all of the
rates for line sharing to which BallSauth and another CLP had agreed.

MC! witness Darnell contandad, howaver, that the Commission should wait unti
the FCC completes its svaluation of this issue before considering the issue (n this
docket. He stated thet if the Commission adopts BeliSouth’s position with respect to
line sharing when the CLP orders the UNE-P, a voice customer would be preciuded
from choosing MC| service because BellSouth would turn off the daia portion or not
allow MCI to buy the vaice portion.

The Commission recognizes the consequences of not requiring an ILEC to
continue 1o provide a splitter when a customer chooses a CLP to provide voice service.
However, the Line Sharing Order makes it perfectly clear that its fine sharing
requirements apply only when an ILEC is providing anelog voice service. In Paragraph
72, the FCC states (footnote omitted): '

[wle conclude that incumbent LECs must make available to competitive
carriers only the high frequency portion of the loop network element on
which the incumbent LEC Ig aiso providing analog voice service . .. . We
nate that in the event that the customer terminates s Incumbent LEC
provided wvoice service, for whatever reason, the compelitive data LEC is
required to purchase the full stand-alone loop network element If it wishes
to continue to provide xDSL service. Similady, incumbant carriers are not
required to provide line sharing to requesting carers that are purchasing
a combination of network elements known as the platform. In that
circumstance, the incumbent is no longer the voice provider to the
- customer.

Rule Si. 319{h)(3) is equally unambiguous:

An incumbant LEC shall only provide a requesting carrier with access o
the high fraquency portion of the loop If the incumbent LEC is providing,
and continues to provide, analog circuit-swikched voiceband services on
the particular loop for which the requesting carrier seeks access.

it the Commission adopted the CLPs' position, it would be requiring the ILECs to
provide sphtters on an unbundied basis, when access to the high fraquency portion of
the loop is the UNE under the Lina Sharing Order, and then only when the ILEC is
providing voice service on the same loop. There are, as the FCC noted, other ways for
CLPs to obtain access to the high fraquency spectrum, such as purchasing the entire
loop. In which case they are free to install thair own spiitters if thay wish to anter into a
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line sharing arangement with other CLPs. The unbundling requirement of the Line
Sharing Order arose out of the perceived impairment of the CLPs' ability to deploy
advanced services if they must obtain a new loop from the ILEC, while the ILEC can
deploy the same services using the existing local service line. Although the FCC has
been asked to raconsider its conclusions with regard to the UNE-P, the Commission
finds nothing in tha Line Sharing Order that would cause us to prejudge the FCC'a
decision by requiring the ILECs to continue to provide the splitter.

Therefore, the Commission finds and concludes that an ILEC should be allowed
to disconnect a splitter when an end user chocses a CLP instead of the ILEC % provide
voice grade service. The Commission further finds and conciudes that MCr's proposed
revisions to the BellSouth-Covad interconnection agreement regarding bne sharsing
should not be adopted for inclusion in the parties’ interconnaction agresment.

FINDINGS OF FACT NOS. 4142

In Paragraph 138 of its Line Sharing Order, the FCC concluded that there are
five types of direct costs that could potentially be incurred by an ILEC in providing
access to line sharing: (1) loops, (2) 0SS, (3) cross connects, (4) spiitters, and (5) ine
conditioning.

Loops

Although a strict view of cost aliocation would certainly require attributing soms
loop costs to the high frequancy portion of the loop, none of the withesses proposed
such an allocation. Moreover, any costs assigned to the high frequency portion would
need to be removed from the voice grade portion of the loop, since line sharing does not
cause an increasa in loop costs. This would increase the specific cost of line sharing to
the end user, without having any effect on the total revenues recelved by the ILEC.
Them would also be additional administrative costs to the ILEC associated with
mairtaining a database and billing system to impose different charges on loops
dspending upon whether the high frequency portion of the loop is shared. Thus, the
Commission does not beligve that any partion of the loop costs should be attribited to
the high frequency portion of the loop in a line sharing arangement. While there are
cortainly disadvantages in requiring such an ailocation, the Comrmission can percaive
no banefits.

Operation Support Systems (OSS)

BeliSouth and Sprint included costs attributable to OSS in their proposed rates
for line sharing. These rates are discussed under Findings of Fact Nos. 23-24.



Cross-Connects

The FCC's Line Sharing Order indicates that the costs of installing cross-
cannects for xDSL services in general wouid be the same as for cross connecting lcops
{o the CLPs' collocated faclities. The Commission agrees with this reasoning and finds
nothing in the testimony in this proceeding that calls it info question. Therefore, the
Commission believes that the rates for croas-connacts for collocation and xDSL
services should ba the sams. The Commission finds and concludes that the ILECs
should be raquired to submit cross-connect rates for line sharing which equal their
proposed rates for cross-connects in the collocation docket, Docket No. P-100, Sub
133j. Once the UNE rates proposed in the collocation docket have become final and
effective, the ILECs should modify their cross-connect rates for line sharing to conform
to the final cross-connect rates for collocation.

§ !1!! I a !! I Q I‘.!. .

Inasmuch as the Commission has concluded that ILECs are not required to
provide splitters, the Commission believes # is unnecessary to establish rates for
splitters that the ILECs may choose to provide. Instead, the Commission believes the
parties should be free to negotiate who will provide, Inetall, and maintain the spitter, as
wel as the price. The Commissian has addressed loop conditioning in Findings of Fact
Nos. 10-13. The ILECs’ rates for line conditioning when providing line sharing should
conform to those findings and conclusians.

FINDING OF FACT NO. 43

According to Paragraph 94 of the Line Sharing Order, the ILECs contend that
they will nesd o undertake modification of their OSS aystems that deal with pre-
ordering, ordering, service provisioning, billing, and repalr and maintenance functions.
The FCC also condluded in Paragraph 98 that the OSS capabilities required o provide
line sharing to CLPs are substantially the same as the OSS capabilities required for an
ILEC to provide its own customers acceas to the high frequency portion aof the loop.
BelSouth has proposed a monthly rate of $7.93 for O88 modifications due to line
sharing. The rate proposed by Sprint for 0SS modifications is $0.71 pes line per month.

Even if the ILECs had filed rates that were aimost identical, the Commission
would be forced to focus attantion on this rate element because of the impact such a
rate could have on the CLPs' abllity to compete with the ILECs for services using the
high frequency portion of the loop bandwidth. However, tha difference between the
rates propcsed by BellSouth and Sprint for modifications to OS8 for line sharing is
striking. In Paragraph 127 of the Line Sharing Order, the FCC concluded &s discussion
of oparational Issues by stating that ILECs cauld perform the incremental modifications
to the ordering processes to allow CLPs access to the high frequency portion of the loop
at a "modest expense.” This Commission cannot conclude that the proposed monthly
rate of $7.93 is modest.



The Commission takes notice of testimony before the Tennessee Regulatory
Authority (TRA) in which BallSouth witness Caldwell indicates that the amounts included
in the North Carolina study were projected expenses, not costs actually incurred.
Further testimony by BeliSouth witness Pate before the TRA indicates that BellSouth’s
witnesses may have been unaware that the amounts included for OSS upgrades wera
simply projections or estimates. See letter of Henry C. Campen, Jr,, filed on December
14, 2000.

The Commission notes that the proposed monthly expansas included in the
Tennessee study amoum to only 72% of the proposed North Carolina expenses. This is
a considerable difference and one the Commission cannot overicak. However, the
rates BeliSouth has proposed in the Tennessee case are not in evidence in the instant
docket. Further, It I8 unclear whether the expense amounts testified to in the
Tennessee case reflect BellSouth's final numbers. As the New Entrants pointed out in
this docket, BellSouth filed numerous revisions and changes to its studies.

Glven tha magnitude of the expense amounts proposed by BellSouth for 088
upgrades in this docket, and the uncsrtainty surrounding them, the Commission cannot
adopt the results of BellSouth's cost study regarding OSS upgrades. The Commission
tharefors finds and concludes that, uniess and until BellSouth submits a revised study
that reflects only the incremental costs associated with 0SS upgrades to provide iine
sharing, BeliSouth should Includa OSSB costs of $0.71 per line per month in its fne
sharing rates. Any further study on the cast of OSS upgrades submited by BellSouth
should provide sufficient support for any costs that are included. The support data
should be in sufficient detall to allow the Commiasian ta accurately determine the nature
of the modifications undertaken and the appropriatenass of BeliSouth's allocation to line
sharing requirements, Although the New Entrants complained of Sprint's lack of
support for its OSS upgrade costs, the Commission believes that sufficient support has
bsen provided and finds those costs reasonable. Verizon has proposed no costs for
0SS modifications due to line sharing. N .

The Commission finds and concludes that the ratea propased by BellSouth and
Sprint, with the adjustments and changes ordered herein, are the appropriate rates for
0SS costs required to atlow CLPs access to the high frequency portion of the loop.

IT IS, THEREFORE, ORDERED as follows:

1.  That BelSouth, Verizon, and Sprint shall file rates, cost studies and
supporting documentation not later than 60 days from the date of this Order. Such
rates, cost studies, and supporting documentation shall fully incorporate the findings
and conclusions set forth in this Order. All other partias, not later than 30 days from the
date of the ILECs' fings, may file comments setting forth any areas of disagreement
therewith. Within 30 days from the date of the other parties’ fllings, any party may file
reply commants.



2. That Verizon shall file a study, along with proposed rates, for intrabuilding
cable and network terminating wire.

3.  That Sprint shall fle a study, along with proposed rates, reflecting
statewide average rates for dark fibar interoffice and dark fiber feadar.

4, That Verizon shal file a study, along with proposed rates, reflecting the
disconnect costs associated with dark fiber being recovered in monthly recurring rates
using a recovery period of five yaars.

5.  That BeliSouth shall submit a fiing with supporting documantation
Indicating whether any of the nonrecurring charge for the provision of its retad ADSL
service is attributable to the accessing of loop makeup data and, if 80, what portion is
attributahle.

6. That BallSouth shall file a study, along with proposed rates, for access o
loop makeup information reflecting one hour and fifteen minutes of engineering ims.

7. That BellSouth and Sprint may remove OS/DA from their UNE price liats.

8.  That the ILECs shall review their propased rates for cross-connects and
ensure that they match the rates proposed for cross-connects in Docket No. P-100, Sub
133j. Any changes to the rates proposed in the instant docket shall be subject to
change pursuant ta the Commission's final order in Docket No. P-100, Sub 133}

9, That BeliSouth shall file rates for fine sharing that reflect OSS costs of
$0.71 per month. ‘

10.  That BeliSouth, and the other ILECs to the sxtent necassary, shall file
studies, along with proposed rates, reflacting a 10% fallout rate for each step of the
electronic ordering process.

11.  That the cost studies and supporting documsntation shall be fied by the
ILECs in electronic form and shall, upon request, be provided to all parties subjec! to
previous restrictions on disclosure of information for which proprietary treatment has
been requested. -

12.  That, after approval by the Commission, the rates fled pursuant i this

order shall be deemed permanent prices pursuant to Section 252(d) of the
Telecommunications Act of 1996.
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ISSUED BY ORDER OF THE COMMISSION.
Thisthe ____ day of . 2001.

NORTH CAROLINA UTILITIES COMMISSION

, Geneva 8. Thigpen, Chief Clerk
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{ssue

Public Staff Position
1. In calculating monthly recurring It is not appropriate to distinguish between
charges for BelSouth’s unbundled loops extending leas than or more than 18,000

copper loop (LUCL), is it appropriata to
digtinguish between loops less than
18,000 feet from the central office and
those greater than 18,000 feet from the
central office?

fest from the central office for the purposs of
deriving recurring rates for BellSauth's UCL.

2. What are the proper rates for xDSL
loops?

The rates proposed by the incumbent local
exchange companies (ILECs) ae the
appropriate rates for xDSL loops, subject to the
changes and modifications required herein.

3. Should competing local providers
(CLPs) be allowed to reserve Service
Level 1 (SL1) loops from BeNSouth for
the purpose of providing xDSL servica?

CLPs should be able to reserve SL1 loops
using an analysis of loop qualification
Information provided by BeliSouth,

4. What is the appropriate fallout rate for
use in calculating nonrecurring costs?

The appropriate fallout rate for use in
calculating nonrecuring costs is 10%.

5. What are the appropriate rates for high
capacity loops?

The rates proposed by the ILECs, with the
adjustments and changes ordered herein,
are the approprate ratas for high capacity
loaps.

6. Should CLPs hava direct access to
ILECs’ “subloop faciities, including
network terminating wire and intrabuilding
cable?

CLPs should access an TLEC's Foeder-
Distribution Interface (FDI) by means of a tie
cable fumished by the CLP.

7. Who should bear the cost of building
and maintaining access tarminals?

Where the CLP agreeas to access subioop
facilities via access terminals, the ILEC
should provide the access terminal and the
CLP should pay for the costs agsociated with
the access terminal.

8. Shouid the costs of acoess terminals
be recovered in recurring or nonrecurring
charges? '

The costs associated with providing access
terminals should be recovered through
nonracurring charges.

8. What are the proper rates for access
to intrabuliding cable and network
tarminating wire?

The rates proposed by BellSouth and Sprint
for access to ntrabuliding cable and network
terminating wire are appropriate. Rates
shouid not ba determined on a case-by-case




basis.

10. Are ILECs required to ramove
repeaters and other disturbars from
copper loops when requested to do so
by CLPs seeking to provide xDSL
gervice over such loops?

Upon request, ILECs should remove all
devices from copper loops to provide » basic
copper loop for CLPs seeking to provide xDSL
service.

11. Should ILECs be permitted to
impose impose a nonrecurring charge
for canditioning loops?

ILECs should be allowed to impase a
nonrecurring charge for conditioning lcops.

12. Are ILECs recovering conditioning
costs in their existing loop rates?

Line conditioning costs for service provided
to the CLPs are not recovered by existing
unbundied natwork elament (UNE) rates.

13. What are the proper rates for loop
conditioning?

The rates proposed by the ILECs are
appropriate for loop conditioning, subject to the
changes and modifications required herain.

14. What is required of ILECs to comply

with their obligation to provide
nondiscriminatory access to  loop
quatification information?

To comply with their obligations to provide
nondiscriminatory access to loop qualification
information, ILECs must provide information
which identifies the physical attributes of tha
loop plant, including loop lengths, the
presence of analog load colls and bridge
taps, and the presence and type of digital
loop carrier (DLC).

15. Are ILECs providing CLPs the
nondiscriminatory access to loop
qualification information required by
law?

Verizon and Sprint are providing
nondiscriminatory access to loop qualification
information as required by iaw. BeltSouth will
be providing nondiscriminatory access when
it is providing a fully functional efectronic
interface and continued access to LQS.

16. What are the proper rates for

ILECs should be permitted to charge CLPs

from thair UNE price lists?

access to loap qualification for access to loop qualification information at

information? the rates proposed, with the adjustments and
changes ordered hersin.

17. Should BeliSouth and Sprint be BeliSouth and Sprint should be allowed to

allowed to remove operator remove OS/DA from their UNE price lists,

services/directory assistance (OS/DA) | based on thair current offerings of

customized routing.




18. Should Verizon be allowed to
remove OS/DA from its UNE price list?

Verizon should not be alfowed to remove
OS/DA from its UNE price list.

19. Is an ILEC required to provide to
CLPs, at cost-based rates,
combinations of UNEs that are
ordinarily combined in the ILEC's
network?

An {LEC s required to provide to CLPs, at
cost-based rates, combinations of UNEs that
are ordinarily combined in the ILEC's
network.

20. Is an ILEC required to provide
unbundlad access to the Enhanced
Extended Link (EEL) which Is a
combination of the unbundied loop and
unbundled transport?

An ILEC is generally required to provide
accass to the unbundled loop and unbundied
transport that compose an Enhancad
Extended Link (EEL).

21. Under what circumstances is an
ILEC required fo permit CLPs to convert
special accass clreuits to EELs at UNE
rates?

An ILEC is required to permit a CLP to
convert special access circuits to EELs st
UNE rates when the CLP provides significant
local exchange service to the end user
served by the circuit.

22, To what additional combinations of
UNESs, other than those loop-port
combinations previously ordered by the
Commisaion on March 13, 2000, is an
ILEC required to provide access to
CLPs?

It is not practical to list ail the UNE
combinations that ILECs may be required to
make available to CLPs. An ILEC must
pravide any combination of UNEs that is
ardinarily combined in its network.

23. How should the ILECs recover the
costs of new operationat support
systams (O8S) and improvements to
existing systems?

ILECs should recover one-time deveiopmeant
costs for naw OSS and improvements o
existing systems through recurring rates
applicable to usars of O88. Further
expenses incurred in the development of the
0SS should be amortized over five years at
the overall cost of caplital found reasonable.

24. How should BellSouth’s 0SS UNE
rate be structured?

BeliSouth’s 0S8 UNE rate should be a “per
order” charga.

25. Doas the UNE Remand Order affect
the rates previously set by the
Commission for vertical features?

The UNE Remand Order does not affect the
rates previously set by the Commiasion for
vertical featuras, and thus such ratas should
remain unchanged.

26. Are rates for intaroffice tranapont,
including dark fiber, required to be

As detarmined in the Commission’s Order in
the geographic deaveraging phase of this




deaveragad?

proceeding, rates for interoffice tranepord,
inciuding dark fiber, need not be deaveraged.

27. Should BeilSouth be parmittsd to
charge CLPs for the provision of access
to dally usage fies?

BellSouth should be permitted to charge
CLPs for the provision of access to daily
usage files. :

28.Is an ILEC required to provide to
CLPs unbundled access to packst
switching capabilitiss (inciuding frame
relay) and appropriate support
meachanisms?

An |LEC is not required to provide CLPs with
unbundied access to packet switching
capabilities (including frame relay) except
when the conditions in FCC Rule
51.319(c)(5) have been met.

28. Should an ILEC be permitted to
charge a CLP a disconnection charge
when the ILEC does not incur any costs
associated with such disconnection?

When the non-recurring charges for a UNE
are designad to recover an ILEC's costs of
disconnection, the ILEC may collect thase
charges even if there is a possibility that the
ILEC can disconnect UNEs n certain
circumstances without inourring any costs.

30. Should an ILEC be required io
provide volume and term discounts for
UNEs?

An ILEC is not required to provide volume
and term discounts for the monthly recurring
charges of UNEs. The existing nonrecurming
charges of UNEs reflect volume and term
discounts to the extent applicable.

31, Should the Commission set interim
rates in the parties’ interconnection

It is inappropriate to et interim rates in the
parties' interoonnection agresments for UNEs

agresments for UNEs for which the for which the Commiesion has not yetaat

Commission has ot yet set permanent permanent prices.

prices? p

32. What ara the propbr rates for dark | The rates proposad by the ILECa, with the
fiber UNEs? adjustments and changes ondered hanaln,

are the appropriate rates for dark fibar UNEs.

33. May HiLECs place any restriction on
the provision of unbundled access to
the high frequency portion of the loop?

ILECs should provide unbundied access to
the high frequency portion of the loop only to
CLPs seeking to provide xDSL-based
services that will not interfere with analog
voice frequencies.

34. When are ILECs required fo provide
unbundled access to the high frequency
portion of the loop?

ILECs shouid provide unbundied access to
the high frequency portion of the loop to
requesting CLPs when the ILECs' voice

customers are sarved by digital loap carrier




facilties.

35. What are the proper provisioning
intervals for line sharing” -

ILECs should implement the same ordering
and pravisianing intervals for line sharing to
the CLPs that they provide for their own use.

36. What splitter ownership, access and
provisioning options should ILECs
provide to CLPg?

ILECs must either provida splittars
themseives or allow CLPs to purchase
comparable splitters and collocate them.

37. Should ILECs be required 10 place
or allow placement of splitters on tha
main distribution frame (MDF)?

ILECs shouid not be required to place or
allow placement cf splitters on the MDF.

38. Should ILECs be required to make
splitter capacity available to CLPs on a

port-by-port basis?

ILECS should not be required to make
spliitter capacity available to CLFs on a port-

by-port basis,

39. Should an ILEC be allowed to
disconnect a splitter when an end user
chooses a CLP instead of the ILEC to
provide voice grade service?

An (LEC shouid be allowed to disconnect a
splitter when an end user chooses a CLP
instead of the ILEC to provide voice grade
service.

40. Should MCi's proposed revisions to
the BellSouth-Covad intarconnection
agreement be adopted for Inclusion in
the agreement?

MCI's proposed revisions to the BeliSouth-
Covad intercannection agreement should not
be adoptad for inclusion in the agreement.

41. 8hould any portion of the cost of
the loop be attributed to the cost of the
high frequency portion of the laop?

No partion of the cost of the loop should be
attributed o the high frequency portion of the
loop.

42. What are the appropriate rates for
the high fraquency portion of the loop?

The rates proposed by the ILECs, with the
adjustments and changes ordered hersin,
ara the appropriste rates for the high
frequency portion of the loop.

43. What are the appropriate rates for
O88 costs required to allow CLPs
access to the high frequency portion of
the loop?

The proposed by the ILECs, with the
adjustments and changes ordersd harain,
are the appropriate rates for OSS costs
required to allow CLPs access to the high
fraquency partion of the loop.







STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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In the matter, on the Commission’s own motion, )
to consider AMERITECH MICHIGAN’s compliance )
with the competitive checklist in Section 271 of ) Case No. U-12320
the federal Telecommunications Act of 1996. )
)

At the January 4, 2001 meeting of the Michigan Public Service Commission in Lansing,
Michigan.
PRESENT: Hon. John G. Strand, Chairman

Hon. David A. Svanda, Commissioner
Hon. Robert B. Nelson, Commissioner

OPINION AND ORDER

History of Proceedings

On February 9, 2000, the Commission issued an order commencing a collaborative process and
establishing a procedural framework for determining Ameritech Michigan’s compliance with the
competitive checklist set forth in Section 271 of the Communications Act of 1934, as amended by
the Telecommunications Act of 1996 (FTA), 47 USC 271.! Included among the checklist

requirements is that Ameritech Michigan provide or generally offer “[n]ondiscriminatory access to

'As explained in the F ebruary 9, 2000 order, Section 271 sets forth the conditions that a
Bell operating company (in this case, Ameritech Michigan) must meet to obtain authorization
from the Federal Communications Commission (FCC) to provide in-region interLATA services.
These conditions include the competitive checklist in Section 271(c)(2)(B), which enumerates
requirements for offering or providing to competing providers access and interconnection to the
Bell operating company’s network facilities. Section 271(d)(2)(B) requires the FCC to consult
with state commissions with respect to compliance with the competitive checklist.



network elements in accordance with the requirements of”” 47 USC 251(c)(3) and 252(d)(1).

47 USC 271(c)(2)(B)(ii). With regard to unbundled network elements (UNEs), the Commission’s
February 9, 2000 order required Ameritech Michigan to file tariffs that demonstrate compliance
with prior Commission orders as well as other pertinent federal and state statutes and rules. In
setting forth this requirement, the Commission specifically referenced the F ebruary 9, 2000 order in
Cases Nos. U-11104 and U-12143, which held that Ameritech Michigan was obligated to provide
an unrestricted UNE platform (UNE-P). (A platform is a standardized combination of UNEs that
typically includes the loop, local switching, and transport elements used to provide telephone
service to an end-use customer.)

The parties now find themselves in substantial disagreement over the subset of collaborative
issues that relates to the terms upon which Ameritech Michigan will make its UNE-P available to
competitive local exchange carriers (CLECs). The parties agreed to submit disputed UNE
combination issues to the Commission in three rounds of comments. On September 13, 2000, the
Commission Staff (Staff) issued a notice that framed the issues for comment.

On September 25, 2000, Ameritech Michigan; AT&T Communications of Michigan, Inc., and
TCG Detroit (collectively, AT&T); Long Distance of Michigan, Inc., CoreComm Michigan, Inc.,
and BRE Communications, LLC, d/b/a McLeodUSA (collectively, LDMI); XO Michigan, Inc.,
f/k/a NEXTLINK Michigan, Inc. (XO); Sprint Communications Company, L.P. (Sprint); and
MClImetro Access Transmission Services, Inc. (WorldCom) filed initial comments, including, in
some cases, written testimony. The second round of reply comments were due October 23, 2000.

AT&T, Ameritech Michigan, LDMI,? the Staff, and WorldCom filed reply comments on that date.

*LDMT’s reply comments indicate that they are also on behalf of the Association of
Communications Enterprises.
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With respect to the final round, due November 13, 2000, AT&T, Ameritech Michigan, LDMI, XO,
WorldCom, and the Association of Communications Enterprises filed response comments.
Ameritech Michigan’s proposal, as presented in its initial comments, draws a distinction
between existing and new platforms. As defined in the proposal, an existing UNE-P refers to a
platform of elements that are currently combined in Ameritech Michigan’s network, and a new
platform requires installation work or other manual intervention to provide physical connections
for the UNE:s that provide service to a given customer. According to Ameritech Michigan, it
already provides existing UNE-P combinations for CLECs pursuant to tariff, and those
combinations are not in dispute. However, Ameritech Michigan says, new combinations are a
different matter, in that it claims to have no obligation under federal or state law to make them

available, particularly in light of the recent decision in Iowa Utilities Board v FCC, 219 F3d 744

(CA 8, 2000).

Ameritech Michigan proposes to offer, on an entirely voluntary basis, new UNE-Ps in the form
of a standard contractual amendment to its existing interconnection agreements with CLECs. It
refers to its proposal as the Michigan 271 Amendment (or M2A). As a starting point for the M2A
proposal, Ameritech Michigan used the UNE-P provisions of an interconnection agreement that
SBC Communications Inc. (SBC) had previously adopted in the course of its successful application

to the Federal Communications Commission (FCC) for Section 271 authorization in Texas.’

*Application by SBC Communications Inc., Southwestern Bell Telephone Company, and
Southwestern Bell Communications Services, Inc., d/b/a Southwestern Bell Long Distance,
pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-region, InterLATA
Services in Texas, CC Docket No. 97-137, Memorandum Opinion and Order, FCC 00-238
(June 30, 2000).
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Ameritech Michigan then accepted some modifications to the draft agreement during the
collaborative discussions.

In addition to UNE-Ps, the M2A proposal would permit a CLEC to purchase another UNE
combination known as the enhanced extended loop (EEL). An EEL combines an unbundled local
loop and dedicated transport facilities, with multiplexing, at Ameritech Michigan’s serving central
office. The transport facilities terminate at the CLEC’s collocation cage located in another central
office. The advantage to the CLEC is that it avoids the necessity of collocating with Ameritech
Michigan’s facilities at every central office, so that it can provide service in multiple central offices
with fewer collocation arrangements.

Ameritech Michigan’s proposal makes two alternative forms of the M2A amendment available
to CLECs, one that covers both existing and new UNE-Ps and EELs (Exhibit A of Ameritech
Michigan’s initial comments) and a second alternative that deals only with new UNE-Ps and EELs
(Exhibit B of the same comments). By choosing Exhibit A, a CLEC would agree to purchase both
existing and new combinations at the rates and terms established in the M2A amendment; the
Exhibit B version would free the CLEC to continue to use the tariff provisions to acquire existing
UNE-Ps. Because the M2A amendment sets the pricing for combinations, a CLEC opting for the
first version would not be subject to changes in tariff prices for existing UNE-Ps for the duration of
the amendment.

The M2A’s recurring charges incorporate the results of the total service long run incremental
cost (TSLRIC) studies approved by the Commission in Case No. U-1 1831, although the pricing for
nonrecurring charges exceeds the TSLRICs established in those studies. Alexander Aff. dated
Sept. 25, 2000, at 28-29, 35-36. The M2A proposal guarantees the pricing for two years for the

UNE-Ps and EELs used by CLECs to serve business retail customers and three years for UNE-Ps
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and EELSs used to serve residential customers. Thereafter, if standards applicable to UNE pricing
change as a result of action taken by the FCC or the courts, the prices could be reopened.

The proposed M2A amendment would become available to CLECs requesting it after the
Commission approves the proposal. The term of the amendment would end 18 months after the
date of the Commission’s approval, unless the FCC grants a request by Ameritech Michigan for
Section 271 authorization. If the FCC were to grant the Section 271 authorization within
15 months of the date of the Commission’s approval, the expiration date of the amendment would
be extended from 18 months to 4 years.

The proposed M2A amendment contains provisions that would enable Ameritech Michigan,
under specified conditions, to modify the arrangements for connecting the UNE-Ps used to serve
business end-users after two years. After the second year of the M2A, Ameritech Michigan could
choose not to provide CLECs with combined platforms in central offices at which at least four
CLECs have collocation arrangements. If Ameritech Michigan selects this option, it would assign
each CLEC a secured frame room in the central office or, if space is unavailable, it would provide
an external cross connect cabinet for that purpose. It would also perform the NECEssary Cross-
connections. There will be no additional charge for providing the secured frame or cabinet or
making the cross-connections.

The M2A agreement secures a CLEC’s waiver of its right to challenge the agreement on the
grounds of inconsistency with Ameritech Michigan’s obligations to provide UNE combinations
under Section 271 in any judicial or regulatory proceeding. It further provides that, by accepting it,
the CLEC agrees to purchase new combinations exclusively under the agreement and waives the
right to pick and choose UNE provisions from other interconnection agreements, as it would

otherwise be permitted to do under Section 252(i) of the FTA, 47 USC 252(i).
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The parties’ comments in this proceeding reveal widely divergent views regarding the rates,
terms, and conditions that they believe should control UNE combinations. Disputed matters relate
to pricing, unregulated services, the substitution of arrangements using secured frames for UNE-P
combinations, the waiver of rights, and the duration of the M2A amendment. Although the
comments discuss most of the issues in terms of whether Ameritech Michigan has a legal duty to
offer the UNE-P (and, if so, under what conditions), the Commission is not persuaded that it is
necessary or appropriate at this time to decide whether it has the authority to require new UNE
combinations over Ameritech Michigan’s objections.® Nor does it find it necessary to resolve in
detail each of the 13 issues framed by the Staff, most of which ask the Commission to prescribe
various terms and conditions that would control the availability of UNE combinations. Competi-
tion is a dynamic process, and attempting to resolve seemingly interminable disputes could produce
further interpretational disputes, litigation, and delay. That outcome could undermine the potential
value of Ameritech Michigan’s proposal, which carries a promise of making new UNE combina-
tions immediately available to the CLECs that have asserted that those platforms are essential for
local competition to take hold.

Therefore, the Commission has reviewed Ameritech Michigan’s proposal as a whole and has
determined that its immediate benefits favor accepting it largely as it is (except as noted below) and

outweigh a more time-consuming effort to resolve each disputed issue. Although the M2A

“In Verizon North Inc v Strand, opinion of the United States District Court for the
Western District of Michigan, decided Dec. 5, 2000 (File No. 5:98-CV-38), the Court stated that
federal law, as interpreted in Iowa Ultilities, preempted a Commission order requiring Verizon
North Inc. to provide new UNE combinations. The decision did not explain how the Court
reached its conclusion regarding preemption. Moreover, some of its reasoning is inconsistent
with Michigan Bell Telephone Co v Strand, 26 F Supp 2d 993, 1000-01 (WD Mich, 1998). The
Commission has appealed the Verizon North decision to the United States Court of Appeals for
the Sixth Circuit.
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proposal is not perfectly suited to advance all of the CLECs’ goals, the Commission is concemned
that rejecting a proposal that is less than perfect by finding it to be wholly inadequate would forgo
the present opportunity to make Michigan a more competitive market for local exchange service.

The rates provided in the M2A proposal are largely, although not entirely, in line with the
TSLRICs approved in Case No. U-11831. Based upon a review of the pricing and other provisions
of the M2A proposal, the Commission reaches the conclusion that immediate implementation will
advance the cause of local competition by making new UNE-Ps and EELs available for the first
time in Michigan. That availability comes with rates, terms, and conditions that are, on the whole,
acceptable. The fact that the M2A proposal used a previously approved Texas interconnection
agreement as a starting point is significant.

This order need not, and does not, express an opinion regarding how Iowa Utilities or other
decisions of the federal courts and the FCC affect this Commission’s authority with respect to
UNEs and interconnection arrangements. Moreover, the holding in Jowa Utilities upon which
Ameritech Michigan relies is itself subject to possible appellate review. The Commission defers
those matters for another day. It does not foreclose a future decision on whether Ameritech
Michigan can be lawfully required to offer UNE-Ps and EELs at different rates or on different
terms or whether Ameritech Michigan must file tariffs on new combinations. It only decides for
now that Ameritech Michigan should proceed to implement the M2A proposal along with its
tariffed offering of the existing UNE-P.

Although the Commission has reviewed and accepted the M2A provisions, it does not agree
that it should at this time grant Ameritech Michigan’s request for a finding that the M2A meets the
UNE checklist requirement in Section 271(c)(2)(B)(ii) of the FTA. Ameritech Michigan’s initial

comments, Exs. A at 14 & B at 13-14. It would be difficult to make this finding on the basis of an
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amendment to an interconnection agreement that has yet to be implemented in Michigan.
Moreover, Ameritech Michigan has not offered to file tariffs for new combinations. Conceivably,
the finding called for by Section 271(c)(2)}(B)(ii) could require an inquiry that is broader than the
issues explored in this order. When the time comes for the Commission to address compliance
with the checklist, the Commission will assess whether Ameritech Michigan has in fact met its
obligations to provide or offer nondiscriminatory access to UNEs. The Commission further notes
that a prospective failure to make new combinations freely available to potential competitors may
impede or preclude a favorable Section 271 recommendation.

One other issue requires discussion. The parties have disputed how to define and differentiate
between new and existing combinations. The definition is important, in that Ameritech Michigan
will continue to make existing combinations available to CLECs under the less restrictive terms of
its tariff, but it will (at least for now) offer new combinations only under the M2A.

Ameritech Michigan uses the words “existing” or “currently combined” in the M2A to refer to
a platform of installed UNEs that does not require manual work on the part of Ameritech Michigan
personnel to provide physical connections at the central office, an outside plant location, or the
customer’s premises. The M2A defines a new combination as a platform that requires manual
intervention to make the physical connections. Ameritech Michigan’s initial comments, Exs. A at
3-4 & B at 3-4. Ameritech Michigan says that this definition allows a CLEC to use the existing
UNE-P tariff to serve a new customer moving into a residence vacated by a previous Ameritech
Michigan customer, notwithstanding any activation and feature installation required to be
performed by Ameritech Michigan. Alexander Aff. dated Sept. 25, 2000, at 19-21. However, it
would not enable the CLEC to use the existing UNE-P tariff to provide service to a new residence

or to install a second line to an existing residence.
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AT&T and WorldCom propose that Ameritech Michigan treat as existing any UNEs that it
“ordinarily combines” in providing service to its own retail customers. Under this definition,
Ameritech Michigan would treat a CLEC’s request for UNEs to provide service to a customer
ordering an additional line to his or her premises as an existing UNE-P. WorldCom says that a
CLEC customer moving into the premises of a former Ameritech Michigan customer may not
qualify as an existing UNE-P under Ameritech Michigan’s restrictive definition, given that the
demand for new and additional services often requires Ameritech Michigan to disconnect the
existing line so that the circuit can be used elsewhere. The CLECs argue that their inability to
obtain this type of combination as an existing UNE-P places them at an unfair disadvantage in
competing with Ameritech Michigan for new customers.

Ameritech Michigan argues that its definitions of “new” and “existing” are consistent with
Iowa Utilities, in which the Court stated that the FTA “does not require the incumbent LECs to do

all the work.” 219 F3d at 759 (quoting Iowa Utilities Bd v FCC, 120 F3d 753, 813 [CA 8, 1997)).

It says that the CLECs’ “ordinarily combined” standard cannot be squared with the FCC’s rule
prohibiting an incumbent from separating UNEs that it “currently combines.” 47 CFR 51.315(b).
Ameritech Michigan criticizes the “ordinarily combined” standard as vague and unworkable in
practice. Ameritech Michigan claims that redefining existing UNE-Ps would also require repricing
them.

The Commission determines that defining existing UNE-P and EEL combinations to include
those configurations that Ameritech Michigan “ordinarily combines” is more persuasive than
Ameritech Michigan’s definition. Ameritech Michigan’s position would permit it to withhold from
CLECs the types of UNE combinations that it routinely assembles to provide service to its own

retail customers. To accept a definition as restrictive as this would confer an unfair advantage on

Page 9
U-12320



Ameritech Michigan by allowing it to leverage its control of telephone network facilities in
competing with CLECs to fulfill routine requests for retail service. As a matter of policy, the
objective of promoting local competition in Michigan would not be well served by this definition.
The Commission finds that Ameritech Michigan should define and provide for existing combina-
tions in both its tariff and the M2A to include the types of situations encompassed by the CLECs’
“ordinarily combined” standard.

In its reply comments, Ameritech Michigan says that, in keeping with the objective of
compromise that underlies the collaborative, it will file tariffs covering the conversion of an
existing special access arrangement to an existing EEL and its operator services and directory
assistance (OS/DA) service for CLECs (although it does not agree that OS/DA pricing will be
TSLRIC-based). Finally, Ameritech Michigan says that it will comply with the November 5, 1998
order in Case No. U-11525 as it affects a CLEC’s request for a UNE-P to provide service to an
existing Ameritech Michigan customer with a ValueLink contract. The Commission accepts these

commitments on Ameritech Michigan’s part.

The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.;
MSA 22.1469(101) et seq.; the Communications Act of 1934, as amended by the Telecom-
munications Act of 1996, 47 USC 151 et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.;
MSA 3.560(101) et seq.; and the Commission’s Rules of Practice and Procedure, as amended, 1992
AACS, R 460.17101 et seq.

b. Ameritech Michigan should proceed to implement its proposed M2A and provide new and

existing combinations in accordance with the provisions of this order.
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THEREFORE, IT IS ORDERED that Ameritech Michigan shall proceed to implement its
proposed Michigan 271 Amendment and provide new and existing combinations in accordance

with the provisions of this order.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to appeal this order must do so in the appropriate court within 30 days after
issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

/s/ John G. Strand
Chairman

(SEAL)

/s/ David A. Svanda
Commissioner

/s/ Robert B. Nelson
Commissioner

By its action of January 4, 2001.

{s/ Dorothy Wideman
Its Executive Secretary
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In the matter, on the Commission’s own motion,

to consider AMERITECH MICHIGAN’s compliance
with the competitive checklist in Section 271 of

the federal Telecommunications Act of 1996.

Case No. U-12320
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Suggested Minute:

“Adopt and issue order dated January 4, 2001 directing Ameritech
Michigan to implement its proposal for providing combinations of
unbundled network elements, as set forth in the order.”
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We hereby dirsct that BA-PA has the obligation to combine elements (and,
as a corollary, keep elements combined that are already combined) in a nondiscriminatory *
manner. Whatever means BA-PA uses to combine elements for iself, whether manual or
electronic, should be made available to CLECs. Only in circumstances involving 8
request that BA-PA manually combine uncombined elements would it be appropriate for
this commission to consider the application of a fee for such a service. We are persuaded
that there is no forward looking cost basis for a charge to combine elements, also known

as a “glue charge," that would be applicable to the provision of already combined UNEs. J

Based upon the evidence of record, we hereby direct BA-PA to file, within
30 days of the entry date of this Order, a tariff supplement, effective on one day’s notice,
offering UNE-P for POTs, BRI-ISDN, sud PRI-ISDN, including vertical services, and 2
tariff supplement, cffective on one day's notice, offering EELs. These UNE-P and EEL
offerings will be available for sny CLEC residential customers as well as for business
custorners with total billed revenue from local services and intral ATA toll services at or
below $80,000 annually from the effective date of the Tariff Supplement through
December 31, 2003,

Thereafter, UNE-P and EELs will continae to be offered to CLECs, except
where BA-PA can demonstrate to the Commission, by a preponderance of the cvidence,
that collocation space is availsble that it can be provisioned in a timely manner, and that
considerations of the number of customers and revenues from the customers served by the
CLEC from a collocation in that central office represents a vahd reasonahle economic
alternative to the provision of UNE-P and/or EELs to that CLEC. By meceting this
evidentiary burden, BA-PA will establish that UNE-P or EELs would got be necessary at

that office and the provision of service is not impaired under this circumstance.
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